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• European Commission adopts Proposal on Antitrust Damages Actions
On 11 June 2013, the European Commission (Commission) adopted a proposal for a Directive on antitrust 
damages actions. The proposal’s objective is to ensure the effective exercise of the EU right to compensation 
for harm suffered as a result of competition law infringement. It will ensure that victims can effectively 
bring damages actions before national courts. Victims of EU competition law infringements theoretically 
have a right under EU law to obtain compensation for the harm suffered. However, procedural obstacles 
under national law and legal uncertainty mean that victims rarely achieve civil justice.

The proposal sets out a number of measures to facilitate damages actions, including: 

• Parties in antitrust damages actions will have easier access to the evidence they need to prove their 
claim. Power is given to national courts to order companies to disclose evidence when victims claim 
compensation;

• Decisions of national competition authorities finding an infringement of competition law will constitute 
evidence of the infringement in subsequent civil claims, as already happens for the Commission’s 
antitrust decisions;

• Clear limitation period rules are established, so that parties have sufficient time to bring an action, 
especially after a decision by a competition authority; 

• In order to make it easier for indirect customers to obtain compensation from infringers for the increase 
in price they have suffered, the proposal provides for a rebuttable presumption of passing-on of the 
overcharge. Conversely, infringers may use the passing-on as a defence, to reduce the compensation 
they have to pay to their customers by the amount these customers ‘passed-on’ to their own customers 
through price increases;

• For faster and less costly resolution of disputes, consensual settlements between the parties are 
facilitated; 

• A rebuttable presumption that cartels cause harm is established.

Since private damages actions and public enforcement by the Commission and national competition 
authorities are complementary in achieving effective application of the EU competition rules, the 
directive also aims to optimise their interplay. Particular attention is paid in this context to protecting 
the effectiveness of leniency and settlement programmes, which are essential to discover and punish 
the most serious infringements of competition law. Under the proposal, leniency corporate statements 
and settlement submissions will never be made accessible in the context of disclosure of evidence before 
national courts. The proposal also limits the disclosure of documents from the file during on-going 
investigations of competition authorities. As regard the civil liability of immunity recipients in subsequent 
damages claims, the proposal clarifies that they can in principle only be sued for damages by their own 
customers. 

To facilitate the quantification of harm by national courts and parties, the Commission is also providing 
non-binding guidance on this topic through a Communication on quantification of harm and a Practical 
Guide. Determining the exact amount of harm suffered is one of the major obstacles to compensation of 
injured parties. According to the Communication, the quantification needs to be based on a comparison 
of the actual position of claimants with the position they would find themselves in had the infringement 
of the competition rules not occurred. The Practical Guide provides insights into various forms of harm 
typically caused by anti-competitive practices and information on methods and techniques available to 
quantify such harm.

In parallel, the Commission has adopted a recommendation encouraging Member States to set up 
collective redress mechanisms to improve access to justice for victims of violations of EU law in general, 
including competition rules.

The proposal for a Directive will now be discussed by the European Parliament and the Council under the 
ordinary legislative procedure. Once it has been adopted by these institutions, Member States will have 
two years to implement the provisions in their legal systems. 

The text of the proposal for a Directive adopted by the Commission and all other relevant documents 
are available on the website of DG Competition.
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