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• Spain: The Comisión Nacional de la Competencia (CNC) publishes Report on Bill to create 
National Markets and Competition Commission
In its meeting on 15 March 2012, the CNC Council adopted its Report on the Bill to Create the National 
Markets and Competition Commission (CNMC). The CNC takes the view that if done properly, it will create 
an opportunity to improve the current system of supervision and regulation.

The current Bill foresees the setting up of a new body, the CNMC, which will merge the CNC and five market 
regulators (the Comisión Nacional de la Energía, the Comisión del Mercado de las Telecomunicaciones, the 
Comité de Regulación Ferroviaria, la Comisión de Regulación Económica Aeroportuaria and the  Comisión 
Nacional del Sector Postal) in order to have a more efficiency body.  

The Report focuses on the aspects of the Bill that may affect the adequate and effective application 
of the Competition Act 15/2007 of 3 July 2007 (the Competition Act). To that end it makes a series of 
recommendations on the wording of the draft legislation that was submitted for the CNC’s consideration.

The CNC also considers that it would be appropriate to start by reflecting on the timing and the reasons 
why this Bill has come about. The Competition Act which led to the creation of the CNC in September 
2007, represents a well thought out and consensual change to the then existing model for enforcing 
competition law in Spain. The current model is the fruit of a process of reflection and debate that involved 
competition authorities, the various competent government administrations and representatives of civil 
society. The proposals were articulated in a White Paper submitted to public consultation prior to the 
drafting of the Bill which was approved unanimously in parliament.  
 
The current proposal for reform of the model of regulatory and competition bodies has followed a very 
different channel. No input appears to have been obtained from the independent bodies involved and 
there has been no open debate with other potential interested parties and stakeholders. The CNC is of the 
opinion that such lack of input is regrettable as the current proposal seeks to reallocate competences and 
reform institutions on a greater scale than previously occurred, there are no comparable precedents in 
the international arena, and specifically the EU, and the reform could affect the effectiveness of important 
functions if the institutional design is not carefully calibrated.

Given that this reform raises more than a few questions about what the most appropriate model would be, 
the CNC considers that it a better thought out and more transparent reflection period would be beneficial, 
in which the advantages and disadvantages of the various alternatives would be weighed in a reasoned 
manner, in particular as regards the unification of the functions performed by the competition authority 
and the functions of the other supervisory and regulatory bodies in a single body. 

The CNC believes that it is desirable and still possible to open up this process of reflection and debate 
before introducing the Bill before the parliament. 

In case this possibility is not contemplated, the CNC considers it appropriate to note that a number of 
issues are not adequately resolved in the Bill and that it would be sensible to resolve these before the new 
Act eventually comes into force:

• Need for an adequate institutional structure for enforcing the Competition Act which guarantees 
   the functional separation of the investigating body from the decision-making body when dealing with  
   enforcement proceedings;

• Full retention of the competition advocacy functions in order to achieve truly effective competition in  
  markets;

• Need to consider whether it is appropriate to include in the future Act the basic institutional design  
  of the CNMC, defining the operation and the way in which the President, the Council, the Executive 
  Committee and the Delegated Committees will perform their functions as well as guaranteeing the  
   effectiveness of the new body;

• Provisions relating to the setting up of the CNMC: the CNC considers that the means for transition to the  
  new body has not been resolved and that it is totally undesirable to have an interim situation in which  
  the existing bodies would disappear from the moment that the Act is passed;
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• Integration of the staff from the existing bodies into the CNMC: another aspect that is not resolved in  
   the Bill is that of which members of staff, who are currently employees in some bodies and civil servants  
   exclusively in others, are to be integrated into the CNMC and the way in which that integration is going  
   to take place, as well as clarifying which functions will have to be performed by civil servants;

• Funding model for the CNMC: in the CNC’s opinion this is a fundamental aspect in order to guarantee  
  the efficient exercise of the functions of the new body. Sufficient funding should be guaranteed to  
   reinforce its independence from the government if the option chosen is a budget that is integrated into  
   the budgetary structure of the Ministry of Economy and Competitiveness, and its independence from  
   the economic undertakings if its budget has to be funded from fees collected from those undertakings.

See the Report (in Spanish)

http://www.cncompetencia.es/Default.aspx?TabId=166
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