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• France: The Autorité de la concurrence fines two Telecom Operators in Mobile Telephony 
Sector

On 13 December 2012, following a complaint by Bouygues Télécom, a mobile phone operator, the 
Autorité de la concurrence (the Autorité) fined the two leading mobile phone operators, Orange and 
SFR a total of € 183 100 000 for applying unjustified rate differentiation practices between “on-net” calls 
(made within their own network) and “off-net” calls (to a rival network). The Autorité established that 
they abused the dominant position each of them held in their respective call termination markets (i.e. in 
the interconnection service they offered other operators by “terminating” calls on their networks).

From 2005 to 2008, the two operators offered unlimited calls to their subscribers for “on-net” calls. In 
a context where Orange and SFR held in this period respectively 47% and 36% of the mobile telephony 
market for household customers in France, those offers artificially enhanced “tribe” effects (i.e. the 
propensity for close relatives to regroup under the same operator), by chilling incentives for consumers to 
switch operators. This “tribe” effect played a great role as this factor was, above price, the main incentive 
for subscriptions (70% of a subscriber’s consumption was used for its three favourite interlocutors). Once 
the “tribes” were formed, these offers “locked” consumers in durably with their operator by significantly 
raising the exit costs incurred by the subscribers of “on-net” unlimited offers as well as by their relatives 
who wished to subscribe to a new offers with a competing operator.

This differentiation between “on-net” and “off-net” calls therefore consequently damaged the fluidity of 
the retail market by hampering customers’ migration towards another existing operator, in particular the 
third operator in the French mobile telephony sector, Bouygues Télécom, who was the latest entrant at 
the time of the facts and who filed the complaint towards the Autorité.

In view of the small size of its subscriber base, Bouygues Télécom (17% of all subscribers) could not make 
its own unlimited “on-net” offer. It launched in 2006 an unlimited “cross-net” call offer (i.e. allowing 
its customers to make unlimited calls to their interlocutors, whatever their network). This strategy was 
costly as it involved particularly high termination charges to Orange and SFR. Those practices have 
therefore affected Bouygues Telecom’s and the mobile virtual network operator (MVNO)’s capacity to 
exert competitive pressure on Orange and SFR for three years.

The anticompetitive practices ceased when the defendants also launched “cross-net” offers in 2008. From 
this date, consumers benefited from more attractive offers and the club effect was no longer artificially 
enhanced by their commercial strategy.

Orange and SFR did not demonstrate that the rate differentiation between “on-net” and “off-net” calls 
were objectively justified, i.e. by a difference between the costs borne for the supply of the two types of 
calls. They could not either demonstrate that it would be indispensable to the achievement of efficiency 
gains which would prevail over the anticompetitive effects of their practices, particularly since both 
operators could have marketed “cross-net” offers, in which there is no differentiation between both 
types of call.

On basis of the above, the Autorité imposed the following fines: € 78 279 000 jointly and severally on 
Orange France, the wholly-owned subsidiary of France Telecom and France Telecom; € 39 140 000 on 
France Telecom, and € 65 708000  on SFR.

Rate differentiation practices in the mobile telephony sector have already been examined by the Autorité 
(see decision 02-D-69 of 26 November 2002, relative to the referrals and the requests of interim measures 
by the company Bouygues Télécom, and two consumer associations, Union fédérale des consommateurs 
Que Choisir and Confédération de la consommation, du logement et du cadre de vie, decision 09-D-
15 “Unik”, decision 09-D-36 of 9 December 2009 relative to Telephony in Guadeloupe, Martinique and 
Guyana, decision 12-D-05 of 24 January 2012 on SRR’s partial inobservance of the injunction imposed by 
decision 09-MC-02 of 16 September 2009 (see ECN Brief 1/2012)).

See Decision of 13 December 2012 (in French) 

http://ec.europa.eu/competition/ecn/brief/01_2012/fr_mobile.pdf
http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=12-D-24
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