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SUMMARIES OF STATE AID JUDGMENTS AT NATIONAL LEVEL 
 
 
JUDGMENTS SELECTED FROM THE 2009 STUDY ON THE ENFORCEMENT OF STATE AID LAW AT 

NATIONAL LEVEL  
 
I- Information on the judgment 
Supreme Administrative Court ("Supremo Tribunal Administrativo"), 23.10.2007, 01050/03 
 
II- Brief description of the facts and legal issues 
Parties: 
 
− The applicant: Associação Nacional de Transportadores Rodoviários de Pesados de Passageiros 

(Antrop) and Others; 
− The defendant: Conselho de Ministros, Companhia Carris de Ferro de Lisboa SA (Carris), 

Sociedade de Transportes Colectivos do Porto SA (STCP). 
 
Three enterprises argued the invalidity of the Government’s decision nº 52/2003 from 27 March 
2003 (Resolution), which attributed compensation payments to enterprises the Companhia de Carris 
de Ferro de Lisboa SA (‘Carris’) and the Sociedade de Transportes Colectivos do Porto SA (‘the 
STCP’), in the amount of 40.916.478,00 euros and 12.376.201,00 euros respectively. According to the 
former enterprises, the Government’s decision infringed Article 86, paragraph 1 and 2 EC, Article 73 
EC and Regulation n.º1191. 
 
Factual background: 
 
Carris is a public undertaking which, by administrative contract, obtained a public service concession 
for passenger transport by buses, electric vehicles and mechanical lifts within the administrative 
limits of the city of Lisbon. Carris is bound by public service obligations and, inter alia, required to 
ensure that the service operates smoothly and continuously under the price conditions specified by 
the awarding authority. 
 
The STCP is a public undertaking which holds a public service concession for passenger transport 
within the administrative limits of the city of Oporto, pursuant to a law converting a municipal 
service into a limited company. 
 
In return for the provision of urban passenger transport services, Carris and the STCP have, for 
many years, benefited from various advantages granted by the State, namely compensation payments, 
capital injections and State credit guarantees. 
 
Outside the geographical limits of the areas covered by their respective concessions, Carris and the 
STCP also operate bus routes on which other undertakings are active. In this respect, Carris and the 
STCP are not subject to any public service obligation. Those latter undertakings provide transport 
services under the public service delegation regime and are subject to rules concerning routes, times 
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and fares. The activities of Carris and SCTP on those routes led Antrop and Others to bring a claim 
for distortion of competition and challenge Resolution No 52/2003. 
 
Antrop and Others claim that their only resource is operating revenue from the fares charged, so that 
operating losses from their activity are covered exclusively by their own capital, whereas any losses, 
the investment costs and the capital costs of Carris and the STCP are subsidised by the public. The 
grant of that subsidy is therefore a factor which distorts competition.  
 
The appellants claimed that the contested Resolution No 52/2003 infringes the national legislation 
relating to competition and the provisions of Community law on State aid, in particular Articles 86 
EC, 87(1) EC, 88 EC and 89 EC, Regulations No 1191/69 and Regulation (EEC) No 1107/70 of 
the Council of 4 June 1970 on the granting of aids for transport by rail, road and inland waterways. 
 
III- Summary of the Court's findings 
Since the interpretation of the EC Treaty was at stake, in particular Article 73 EC, which refers to the 
compatibility of aid in the field of public transport and Article 87 EC, the Supreme Administrative 
Court judged necessary to refer to the ECJ for preliminary ruling, in order to determine whether the 
disputed concession is likely to affect trade between Member States. 
 
The Supreme Administrative Court found it necessary to determine how these provisions should be 
interpreted, in order to assess whether their violation by a Member State by way of the adoption of 
administrative acts would render the act unenforceable, or consequences of another nature. 
 
As a result, the Supreme Administrative Court decided to stay the proceedings and to request a 
preliminary ruling from the Court of Justice on the following question: 
 
After having heard the arguments of the parties and having held it was necessary to make such an 
order for reference, the Supremo Tribunal Administrativo (Supreme Administrative Court) decided 
to stay the proceedings and to refer to the Court the following questions for a preliminary ruling: 
 
‘(1) In the light of Articles 73 [EC], 87 [EC] and 88 [EC] and of Regulation No 1191/69, may the 
national authorities impose public service obligations on a public undertaking entrusted with the 
provision of public passenger transport in a municipality? 
 
(2) If the answer is in the affirmative, must the national authorities pay compensation in respect of 
those obligations? 
 
(3) Must the national authorities, where they are not obliged to hold a tendering procedure for the 
award of a concession for the operation of a transport network, extend the compensation obligation 
to all the undertakings which are regarded, under domestic law and within the same area, as offering 
public passenger transport? 
 
(4) If the answer is in the affirmative, what criterion must apply to the payment of compensation? 
 
(5) In the case of undertakings providing passenger transport by bus which, by virtue of a public 
concession, carry on their activity on an exclusive basis within specified urban districts, but also carry 
on that activity in competition with private operators outside the urban areas covered by such 
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exclusivity, does the grant by the State, year by year, of aid intended to cover the constant operating 
deficits of such undertakings amount to State aid prohibited by Article 87(1) EC, where: 
 

a. it is not possible to ascertain on the basis of reliable data from the relevant accounts the 
difference between the costs imputable to the part of the activity of those undertakings in the 
area covered by the concession and the corresponding income and consequently it is not 
possible to calculate the additional cost deriving from the performance of public service 
obligations which, under the terms of the concession, may attract State aid? 

b. the supply of transport services by the undertakings in question may, as a result, be 
maintained or increased, which entails the consequence that the opportunities for other 
undertakings established in this or in another Member State to provide their transport 
services may be diminished? 

c. the above applies notwithstanding the provisions of Article 73 [EC]? 
 

(6) Having regard to the conditions which the Court of Justice lays down regarding the present 
Article 87(1) [EC], in particular in its judgment of 24 July 2003 in Case C-280/00 Altmark Trans and 
Regierungspräsidium Magdeburg [ECR I-7747], for classification of State aid (First, there must be an 
intervention by the State or through State resources. Second, the intervention must be liable to affect 
trade between Member States. Third, it must confer an advantage on the recipient. Fourth, it must 
distort or threaten to distort competition), what is the meaning and scope of the expressions (i) 
conferring of an advantage (ii) which distorts competition, in a situation in which the beneficiaries 
have exclusive rights for public passenger transport services in the cities of Lisbon and Oporto but 
also operate links to those cities, in areas where other operators are also active? In other words, what 
criteria must be applied in order to be able to conclude that the conferring of an advantage distorts 
competition? In that connection, is it relevant to ascertain the percentage of costs which, as far as the 
undertakings are concerned, is attributable to transport services operating outside the area of 
exclusivity? In short, is it necessary that the aid has repercussions on the activity carried on outside 
the exclusivity area (Lisbon and Oporto) in clearly significant terms? 
 
(7) Is the intervention by the Commission [of the European Communities] provided for in Articles 
76 [EC] and 88 [EC] the only legal way of enforcing the [EC] Treaty rules on State aid or does the 
effectiveness of Community law additionally require, in particular, the possibility of direct application 
of those rules by the national courts at the request of those private individuals who consider 
themselves to be adversely affected by the grant of a subsidy or aid contrary to the competition 
rules?’ 
 
This summary has not been prepared by DG Competition or any other service of the Commission. The content of this 
judgment and this summary have not in any way been approved by the Commission and should not be relied upon as a 
statement of the Commission's or DG Competition's views. 
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JUDGMENTS SELECTED FROM THE 2006 STUDY ON THE ENFORCEMENT OF STATE AID LAW AT 

NATIONAL LEVEL - PART I 
 
 
I- Information on the judgment 
Decision by the Supreme Administrative Court ("STA") of 10 October 2002 (case n. 1385/02) 
 
II- Brief description of the facts and legal issues 
The first situation (i.e. that where the court did not rule directly on the legality of the aid) was the 
subject of the STA decision of 10 October 2002, which discussed the awarding of a contract under a 
procurement procedure for the transportation of patients. The awarding authority was the Oliveira 
de Azeméis Hospital and the selected contractor was the Portuguese Red Cross, beneficiary of 
several public subsidies. 
 
III- Summary of the Court's findings 
One of the tenderers, a private company, claimed that a subsidised entity could not, under State aid 
law, compete against non-subsidised entities. The awarding decision was first annulled by the 
Coimbra Circle Administrative Court, but this ruling was reversed by the STA on appeal. 
 
According to the STA, the contract could be awarded to such a candidate as the Red Cross. More 
precisely, the STA decided that State aid rules "are not part of the legal set of rules governing the awarding act" 
in procurement procedures. The STA decision dealt with national law, but its reasoning is arguably 
applicable as regards EC Treaty provisions as well. 
 
This summary has not been prepared by DG Competition or any other service of the Commission. The content of this 
judgment and this summary have not in any way been approved by the Commission and should not be relied upon as a 
statement of the Commission's or DG Competition's views. 
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I- Information on the judgment 
Decisions by the Supreme Administrative Court (STA) of 15 March 2000 (case n. 12666) and of 13 
November 2002 (case n. 26724) 
 
II- Brief description of the facts and legal issues 
The second type of ruling (i.e. that where the court decided that there was no illegal State aid) can be 
found in a series of STA decisions that had to deal with a specific situation concerning a State-owned 
savings bank, the Caixa Geral de Depósitos ("CGD"). 
 
CGD was, until some years ago, legally entitled to claim the collection of debts before the same 
courts and under the same enforcement rules as the State itself. This advantage was linked to the 
legal status of CGD as a public entity since its creation in 1876. Until 1993, CGD was entitled to 
claim its credits under the procedure of "execução fiscal", an enforcement procedure designed, notably, 
for the collection of taxes. In some occasions, the proceedings were challenged by the debtor(s) as 
contrary to both national and EC competition and State aid rules. 
 
III- Summary of the Court's findings 
The Tax Courts1 and, following appeal, the STA, consistently rejected the claimant's view, refusing to 
consider such legal provision as the State aid rules. The most recent of these rulings, according to the 
available data, were the STA decisions of 15 March 2000 and of 13 November 2002. The former of 
these decisions – whose grounds were followed in the latter decision – ruled that CGD could not be 
seen as a "mere competitor" of the other credit institutions, given its duties and responsibilities, as a 
public body, in the implementation of the government’s credit policy. In addition, the STA raised 
doubts about the real impact of the disputed provisions, which, being creditor-friendly, could 
discourage rather than attract new clients. 
 
This summary has not been prepared by DG Competition or any other service of the Commission. The content of this 
judgment and this summary have not in any way been approved by the Commission and should not be relied upon as a 
statement of the Commission's or DG Competition's views. 

                                                 
1  Tax courts are a special branch of the administrative courts. 


