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Competition policy: focus on consumer 
welfare

In a free market, business is a competitive game 
in which the winner is the consumer.  It ensures 
that businesses, whether private or state-backed, 
all play by the same rules and have the correct 
incentives to give consumers the best value 
for money; that is to offer them the best and 
most innovative goods or services at the lowest 
price. 

Competition therefore aims at a target of 
enhanced consumer welfare, and this is the 
clearest and most direct link by which the com-
petition process benefits EU citizens. There-
fore, consumer welfare is a point on which 
the European Commission has been putting 
a strong emphasis over the last years when 
enforcing competition law.  This is because just 
as consumers benefit from functioning compe-
tition, they will equally be the ultimate victims 
of any anti-competitive behavior.

The importance of consumer welfare in com-
petition policy is summarised by Commissioner 
Kroes’s statement that “Defending consumers’ 
interests is at the heart of the Commission’s 
competition policy. In concrete terms: compe-
tition gives citizens better goods and services, 
and ensures businesses have more opportuni-
ties to sell them.1” This outlook has been put 
into practice throughout the Barroso Commis-
sion’s term of office, and has been given promi-
nence in revised Guidance such as that on abu-
sive exclusionary conduct by dominant under- 
takings2 and in the ongoing review of comp-
etition rules applicable to vertical agreements3.

Such is the perspective that guides EU competi-
tion policy in taking action against any attempt 
to prevent consumers from benefiting from the 
advantages of competitive markets, whether 
by companies forming anti-competitive agree-
ments (notably cartels), abusing their power on 
a market, trying to gain that power by buying 
their competitors, or by Member States mis- 
using state funds to distort competition between 
companies on a market to lure mobile invest-
ment or to adopt protectionist measures. 

Combating the harmful effects of cartels

Of all types of anticompetitive agreements, 
cartels are certainly the most serious violations 
of competition law and, as such, represent a 
major priority of the European Commission’s 
enforcement work. Cartels cause great harm 
to consumers by allowing participants to raise 
prices, restrict output or divide markets. This 
harm will be more or less direct, depending on 
how far from the end-product the cartel takes 
place – but even machinery used in manu- 
facturing a consumer product has to be pur-
chased or hired by the manufacturing com-
pany, therefore a cartel may in turn impact on 
the costs or quality of production of the final 
product, and can indirectly affect end-consum-
ers. As a result, the money ends up in the wrong 
place, injuring consumers through higher prices 
and leading to a narrower choice for products 
and services. 

This is why cartels are prohibited by the EC 
Treaties and the Commission imposes heavy 
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fines on companies involved in them. Since 
the end of 2004, the Commission has adopted 
30 cartel decisions imposing over € 8 billion in 
fines. In cases such as the Italian Raw Tobacco 
cartel4, the Elevators and Escalators cartel5, the 
French6 and Dutch7 Beer cartels, the Bananas cartel8 
or the Car Glass cartel9, there is a direct impact 
of the abuse on final consumers. Other cases 
occurred more upstream, like the Candle Wax 
cartel10, but it still concerned a broad range of 
everyday products: candles, but also adhesives, 
chewing gums, tyres and car components.

The higher prices that result from cartels are felt 
in the pockets of those buying these everyday 
products and services, and can be in the range 
of 5 to 15 per cent. Commission enforcement 
action puts a stop to this overcharging, prevent-
ing it continuing into the future.  A conserv-
ative estimate of savings enjoyed by consumers 
as a result of the Commission’s cartel enforce-
ment over the last four years is approximately 
€ 6 billion in the markets directly affected by 
the cartels ended by the Commission’s action, 
and at least an additional € 20 billion of indirect 
savings through deterrence.

Working towards economic recovery

Consumer welfare could also be at risk in a time 
of crisis. In the financial turmoil Member States 
could be tempted to favour national banks. As 
the financial crisis highlighted the interdepend-
ence between European financial institutions, 
any state support to banks – even to those 
only active at national level - had to follow the 
same rules. On 13 October 2008, within a few 
days after the start of the crisis, the Commis-
sion issued guidance on how Member States 
could best support financial institutions while 

avoiding discrimination and undue distortion 
of competition. Action by the European Com-
mission prevented governments from entering 
into a subsidy race that would have only rein-
forced the market position of national banks on 
their respective territory. The resulting reduced 
competition would have led to less choice and 
less favourable terms for consumers. The Com-
mission reacted swiftly to ensure the stability of 
banks by allowing an appropriate and moderate 
level of state support, while ensuring that the 
banks would resume lending not only to one 
another, but also to the rest of the economy, 
thus providing the bloodstream that businesses 
and consumers needed. Thus, the Commis-
sion has ensured that the aid was granted to 
safeguard funding of the real economy, and 
not to finance aggressive commercial conduct 
of banks to the detriment of competitors who 
manage without state aid.

Taking action across markets

In addition to its specific 
role during the financial 
crisis, the Commission 
has also taken action to 
address competition con-
cerns in the wider mar-
ket. The Commission 
conducted an inquiry of 
financial services11, cov-
ering the retail part which 
is of highest relevance to 
consumers, with personal 
accounts and payment 
cards. The sector inquiry 
found several problems 
such as large variations in 
fees from country to coun-
try, barriers to entry for potential competitors 
in the markets for payment systems and credit 
registers, obstacles to customer mobility, as well 
as product tying, i.e. the forced combined sale 
of two products which could be sold separately. 
As a result, industry entered into voluntary 
reforms, while the Commission increased com-
petition in the market in the run-up to the crea-
tion of the Single Euro Payment Area (SEPA) 
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and made joint enforcement efforts with Mem-
ber States – leading to the successive fining of 
Visa12, Groupement des cartes bancaires13 and 
MasterCard14, respectively for excluding a bank 
from their payment network, keeping the price 
of payment cards artificially high to the benefit 
of the major French banks, and inflating the 
cost of card acceptance by merchants – thus 
ultimately damaging consumer welfare. 

In the field of communication and inform-
ation technologies, where large, often domi-
nant firms abound, it is crucial to ensure that 
consumers have a fair choice in reaping the 
benefits of the latest innovations.

In telecommunications the Commission 
showed its determination to stop incumbent 
operators from closing their markets to new 
entrants, using practices like margin squeeze, as 
in the Telefónica case15. In the IT sector another 
type of abuse consists in foreclosing competi-
tors through exclusive arrangements whereby 
customers get all or most of their supplies from 
the dominant company, as in the Intel case16, 
or in having the sale of one product artificially 
related to the purchase of another popular, in-
demand product, as was the case with Micro-
soft17. In the latter case, the Commission did 
not want computer users to be deprived of 
choice with regard to media players.

As for energy, the opening of markets has 
remained problematic, prompting the Commis-
sion to launch a sector inquiry18 between 2005 
and early 2007. Energy markets remain highly 
concentrated in the hands of incumbents that 

are vertically integrated, i.e. that control several 
stages of the activity, from production to retail 
supply. The inquiry revealed the magnitude of 
the problem, along with tendencies to collude 
between incumbents and impede competitors’ 
access to infrastructures, thus preventing them 
from building strong alternative offers for cons- 
umers. The inquiry was followed by Commis-
sion actions against major players such as E.ON 
and GDF, leading to a recent fining of the two 
incumbents for an anti-competitive agree-
ment linked to the MEGAL pipeline import-
ing Russian gas into Germany and France19. 
In a previous case20 E.ON had committed to 
divest power transmission networks and high 
volumes of electricity generation capacity in 
order to allow for more competition to develop. 
Similar results were obtained in the gas mar-
ket, where the incumbent RWE21 offered to 
divest its entire Western German gas transmis-
sion network, thus ensuring that it would no 
longer be able to use the control of its network 
to favour its own gas supply affiliate over its 
competitors.

Mergers in the energy sector are also gave rise to 
some important decisions by the Commission, 
which went as far as prohibiting a projected 
transaction, namely the takeover of Gás de Port- 
ugal22 (GDP) by the other energy incumbent, 
Energias de Portugal (EDP) together with ENI, 
because such a transaction would have restored 
a situation where one firm would be very domi-
nant on both the gas and electricity markets in 
Portugal, enabling it to increase prices for con-
sumers without having its position threatened 
by a strong competitor.
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The Commission also intervened at retail level 
in the sector of motor fuel and fuel stations, 
on the takeover by StatoilHydro of Jet Scan-
dinavia23, which is the most efficient low-cost 
operator in both Norway and Sweden, with a 
proven track record of undercutting competi-
tors’ prices. Since fuel prices are a deep concern 
for consumers and the deal would have rein-
forced the acquirer’s position as the largest pro-
vider of motor fuels, the Commission cleared 
Statoil’s bid only after it offered to divest the 
entire Jet network in Norway as well as 158 sta-
tions in Sweden.

Finally, the Commission ended unfair state aid 
schemes such as the long-term power purchase 
agreements that were granted to certain Hun-
garian power generators selling their electricity 
to the state-owned distributor, thus protecting 
the power generators from foreign competition 
by securing their profitability without the cor-
responding commercial risk24.

In the pharmaceutical sec-
tor, the Commission in 2005 
shed light on the practices of 
a firm AstraZeneca25, abusing 
its patent rights and the mar-
keting authorisation proce-
dures to block or delay market 
entry for generic medicines. 
Whereas protecting intellec-
tual property rights is essen-
tial to ensuring that dynamic 
firms are rewarded for their 
innovations and therefore get 
an incentive to further inno-
vate, abusing these rights to 
exclude competitors is a seri-
ous infringement, especially 
where generic competitors are 

involved because competition from them, after 
a patent has expired, encourages previous inno-
vators to further innovate. This issue is at the 
centre of the Pharmaceutical Sector Inquiry26  
that delivered its final report on 8 July 2009. 
The report confirmed that makers of original 
medicines are actively trying to delay or prevent 
the entry of generics onto their markets, either 

through patent abuses or by concluding settle-
ments with generic makers. This causes prices 
for consumers and for taxpayers to remain sub-
stantially higher than if competition existed, all 
the more since generic products are on average 
40% cheaper two years after market entry com-
pared to the originator drugs.

On the basis of a sample of medicines that faced 
loss of exclusivity in the period 2000 to 2007 in 
17 Member States, the inquiry found that cus-
tomers waited more than seven months after 
patent expiry for cheaper generic medicines, 
costing them an absolute minimum of € 3 bil-
lion or 20% in extra spending. If we included all 
off-patent drugs, or those that have never faced 
a generic competitor, the true cost of delayed 
generic entry would be much more. 

In the aftermath of this sector inquiry, the Com-
mission is determined to build on the know- 
ledge it acquired in order to pursue any viola-
tion of competition, in a sector where consum-
ers, as patients, are particularly vulnerable. 

Air transport liberalisation gave birth to vigor-
ous competition in Europe, bringing substan-
tive advantages to consumers, with a wider 
choice of destinations at lower prices. It was to 
preserve these benefits that he Commission in 
2007 vetoed the proposed takeover of Aer Lin-
gus by Ryanair27, which would have resulted in 
the monopolisation of several short-haul flight 
routes to and from Ireland. 
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Several large mergers in the retail and food 
sector were only cleared after ensuring that the 
new state of play would not injure consumers. 
For instance, the purchase of Austrian retailer 
ADEG by the German supermarket chain 
REWE28 raised concerns regarding the potent-
ial for increased price levels because REWE 
would not have faced enough competition in 
several Austrian districts.  Therefore the merger 
was only approved subject to REWE selling all 
ADEG-owned shops in the relevant districts.

Similarly, dairy cooper-
atives Friesland Foods 
and Campina29 were 
only allowed to merge 

after the former com-
mitted itself to selling its 

fresh dairy product busi-
ness (on which it would have 

become too dominant) while 
the latter divested one cheese 

plant as well as two brands for 
long-life dairy drinks. But even 

then, consumers buying these prod-
ucts would not enjoy the full benefits 

of competition if the new entity contin-
ued controlling most of the raw milk needed 
for all these products. Therefore, additional 
commitments were taken to ensure that com-
petitors in the fresh dairy and cheese markets 
would have access to raw milk, and that dairy 
farmers wishing to leave the merged coopera-
tive could effectively do so.

These experiences show that, for each of these key 
sectors, the Commission was able to mobilise a 
broad range of instruments which all aim, more 
or less directly, at enhancing consumer welfare. 

Engaging and empowering consumers 
In order to properly assess consumer welfare 
and to prioritize those markets where there is a 
clear downstream effect on consumers, it is vital 
for the Commission to “think consumer”. This 
is achieved by working with consumers and 
their representative associations, for they  
are able to bring helpful information to the 

Commission’s attention about potential market 
failure, and to explain and the impact of a part-
icular action it may take.

Such input has been used by the Commission 
in the Intel and Rambus cases30, but also in sector 
inquiries and on policy issues (e.g. the pharma-
ceutical sector inquiry31, policy consultations 
such as the White Paper on damages actions 
and the review of Article 8232 or the reflec-
tion on a regulatory strategy to promote very 
high speed Internet33) as well as in a number of 
merger cases. By understanding the consumer 
viewpoint, the Commission is better able to 
place all aspects of the market or issue in con-
text when identifying issues and remedies. 

Consumers are more than simply passive ben-
eficiaries of competition or victims of lack of 
competition or market abuse. Informed, edu-
cated and active consumers are the real driv-
ers behind a competitive marketplace, since 
ultimately, it is choice and purchasing decisions 
at the end of a market that drive its require-
ments and needs upstream.

Finally, empowering consumers also means  
giving them the ability to be compensated for the 
harm they have suffered34 as a result of a breach 
of competition law, notably by obtaining a proper 
redress after they were rigged by a cartel.

With a continued engagement with and focus 
on consumers, the Commission’s action ensures 
that consumers reap the full benefits of com-
petitive markets.  
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Footnotes



This brochure has been prepared for the conference “Competition and Consumers in the 21st Century” 	
(Brussels, 21 October 2009).

Over the past few years, Commission competition policy has increasingly adopted a “consumer welfare” approach, 
targeting resource and action towards markets and cases where consumer detriment is greatest. The purpose of 
the event is to highlight how competition enforcement work affects consumers, and to continue to engage with 
them and their representatives regarding competition policy and the work of the Commission.

The conference proceedings and recorded sessions are available on 

http://ec.europa.eu/competition/consumers/events/2009/index.html 

More information on competition policy and consumers is available on 

http://ec.europa.eu/competition/consumers/index_en.html
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