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Warsaw, 8 December 2016 

 

Employers of Poland 

Ul. Brukselska 7 

03-973 Warszawa 

Poland 

 

European Commission   
Directorate-General for Competition, Unit 03 
State Aid Registry 
1049 Brussels 
 

Reference number: HT.4691 

 

Dear Sirs,  

  

Acting under Article 8 of Council Regulation (EU) 2015/1588 of 13 July 2015 on the application of 
Articles 107 and 108 of the Treaty on the Functioning of the European Union to certain categories of 
horizontal State aid (Journal of Laws OJ L 248/1 of 24.09.2015), with reference to the continuing 
second public consultation (reference number HT.4691) on draft Commission Regulation (EU) 
amending Regulation (EU) No 651/2014 declaring certain categories of aid compatible with the 
internal market in application of Articles 107 and 108 of the Treaty (text with EEA relevance) 
(hereinafter the Draft amending Regulation 651/2014, or the Draft), I provide below, in the name of 
Employers of Poland, our comments on the Draft.  

 

(1) GENERAL REMARK 

Let us begin with a remark that the implementation of changes in Regulation 651/2014 while the 
current financial framework is in progress will have an adverse impact on state aid potentially granted 
by national public administrative authorities in the territory of the whole European Economic Area 
(EEA). A bigger number of cases in which a notification will be required, which will extend the 
procedure and make the requirements more stringent, accompanied by a declining level of support, 
will be the reasons why the EEA countries will be considered to be less attractive as potential 
investment locations, as availability of state aid is one of the key factors in any investor’s decision-
making process. Additionally, the fact that the amended rules will affect not only the new events but 
also the cases involving state aid granted under Regulation 651/2014 (i.e. from 1 July 2014) calls into 
question the certainty and stability of the state aid law when investors make their decisions.  

For this reason, in our judgement any changes affecting the rules of awarding state aid should be  
discussed at a wide forum and during public consultations, and implemented from the 
beginning of the upcoming financial framework, i.e. from the year 2021.   

(2) DETAILED REMARKS 

Bearing in mind the continuing second consultation on the Draft amending Regulation 651/2014, we 
set out below our detailed comments: 

1. Item (2f) of the Draft amending Regulation 651/2014  
 
a) Wording of the Draft:  

 
Point 61a added to Article 2 of Regulation 651/2014: „»’Closure of the same or similar 
activity’ means full closures and also partial closures resulting in substantial job 
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losses. For the purpose of this provision substantial job losses are defined as losses of 
at least [100] jobs in that activity in an establishment or as a job reduction in that 
activity in an establishment of at least 50% of the workforce”. 
 
b) Proposed change: 

We suggest changing the evaluation criteria for the purpose of the definition of a „closure 
of the same or similar activity” by: 

o raising the ratio concerning the reduction of the workforce in a single 
establishment up to 90%, not 50% as the Draft proposes;  

o removing completely the criterion of the absolute headcount (now 100) on 
the ground that it is completely inadequate for projects implemented in the 
territory of the European Economic Area (EEA); and  

o considering the analysis of the causal relationship between an activity to be 
closed and the new project which is to benefit from regional aid, by reference to 
objective criteria applied by national administrative authorities.  

As a result of the proposed changes, the definition should read: ”closure of the same or similar 
activity”« means full closures and also partial closures resulting in substantial job losses, and a 
partial closure in one EEA country is directly and closely linked with the implementation of an 
initial investment project in another EEA country. For the purpose of this provision, substantial 
job losses are defined as a job reduction of at least 90% of the workforce in an establishment.  

 
c) Substantiation: 
 
The principal result of the proposed by the European Commission change would be an 
increase in the number of projects affected by the notification procedure, which means that the 
whole decision-making process in respect of regional aid would be extended and become 
more complicated and practically shifted from the national to European Commission level, 
which is exactly the inverse of the objectives of the project modernize the system of granting 
state aid of European Commission (“State Aid Modernisation”). Furthermore, the 
implementation of the definition of a substantial job loss defined as a loss of the proposed 100 
jobs in an establishment or a job reduction in an establishment of at least 50% of the 
workforce is contrary to business practice commonly applied by entrepreneurs; so low levels 
may considerably reduce the number of investment decisions made by entrepreneurs hiring 
thousands of people in a variety of sectors and industries that have no direct relation with 
each other. This would have a negative impact on the free movement of capital within the EEA 
What is more, this could result in pushing many investors outside the EEA, where such 
restrictions do not apply (e.g. to Turkey, South America or Asia). 
 
The implementation of the proposed definition of a „closure of the same or similar activity”, 
which is narrower, is the reason why an entrepreneur seeking state aid would have to, the 
above conditions having been satisfied, seek the European Commission’s approval within the 
notification procedure. This would imply:  
 

• that the competence to award state aid will be shifted from the national level to the 
European Commission’s level;  

• a considerable extension of the process to confirm compatibility of any regional aid 
granted with the common market rules and a more complex state aid procedure in 
many cases;  

• a considerable reduction of the value of regional aid arising from the requirement to 
apply the Guidelines on regional state aid for 2014-2020 instead of Regulation 
651/2014. 

 
2. Item (7) of the Draft amending Regulation 651/2014 

 
a) Wording of the Draft: 

 

Art. 13 (d) Scope of regional aid to be reworded: „This Section shall not apply to: (…)  
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d) individual regional investment aid to a beneficiary that, at the time of the aid application: 

(i) has closed down the same or a similar activity in an establishment in the territory of 
another contracting party to the EEA Agreement in the preceding two years or, 

(ii) has [concrete plans] to close down such an activity, within a period starting at the date 
of the aid application up to two years after the initial investment is completed. 
 

b) Proposed change: 
 
We suggest that the definition of a „closure of the same or similar activity” should reflect 
the analysis of the causal relationship between an activity to be closed and the new 
project which is to benefit from regional aid, by reference to objective criteria (i.e. 
no orders transfer, no fixed assets transfer or no workforce transfer between two plants).  
 
The occurrence of a causal relationship should be judged by an entity at the national 
level, before potential notification to the European Commission. Not unless a causal 
relationship occurs that a state aid notification to the European Commission will be 
required. The analysis of the casual relationship between closing a plant and opening a 
new one and receiving support from regional aid at the stage of notification procedure, 
would result in elongation of the decision-making process for investors and reduction of 
the potential aid. In case of investments that do not involve such links, whole procedure 
seems to be unjustified.  
 
Furthermore, please note that the term “[concrete plans]” should be defined so as to 
remove any doubts, e.g. it should be clear whether such plans should be supported by 
any formal decision of the management body.  
 

c) Substantiation: 
 
The implementation of the proposed by the European Commission definition of a „closure 
of the same or similar activity” would result in that no regional aid could be sought unless 
the notification procedure was initiated at the European Commission level for example in 
each case an entrepreneur has restructured one of the plants, in a different than the 
planned investment’s area of activity (with a different NACE code), in order to adapt to 
changing market and save hundreds of jobs. In such case, the reduction of employment 
from 800 to 650 people would be considered by the European Commission as a cause for 
not granting aid to all of the companies associated with the entrepreneur, in all the EEA 
countries, for any investment project in respect of at least 2 years from the date of the 
restructuring, if they did not notify the European Commission about the restructuring.  
 
Nowadays, when technological changes process at a highest pace in history, expecting a 
total job freeze in all of the plants in EEA is irrational. 
What is more, such tightening of the requirements may result in investment projects being 
redirected outside the territory of the Community, which is of particular relevance in the 
context of Great Britain’s upcoming exit from the European Union (hereinafter the Brexit). 
It is already now that various entrepreneurs who initially considered implementing new 
projects in the UK are looking for alternative locations, and if the requirements are made 
more stringent this may imply that, at the very start of the decision-making process,  the 
EU’s competitive position would drop.  
 
In addition, the regulations in the current wording would in practice make it impossible for 
the governments of EU Member States to propose support to companies which, due to 
BREXIT and potential restrictions in trade between the UK and the EU, will be forced to 
close or significantly reduce its activities in the UK. This applies to many investors, 
especially in the automotive industry, and it would be lead to a paradoxical situation, in 
which jobs in the UK are protected by the changes in the Draft, at a time when the UK is 
no longer a member of the European Union. 
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3. Item (17) of the Draft amending Regulation 651/2014  

 
 
a) Wording of the Draft: 

 
Once reworded, Art. 58.1 will read: „1. This Regulation shall apply to individual aid granted 
before the respective provisions of this Regulation have entered into force, where the aid 
fulfils all the conditions laid down in this Regulation, with the exception of Article 9.” 
 

b) Proposed change: 

The new law should be consulted extensively with the Member States and its final form 
should not take effect until the launch of the new financial framework, i.e. from the 
beginning of 2021. This is of particular relevance in the context of the upcoming Brexit and 
the need to revise and redefine the existing state aid rules.  

c) Substantiation: 

This wording implies that the proposed definition of a „closure of the same or similar 
activity” would apply to all cases of regional aid granted under Regulation 651/2014, which 
in practical terms means from 1 July 2014. This would in turn imply that all state aid 
granted to entrepreneurs over the last 2,5 years would have to be reviewed, which 
may be viewed as a breach of the fundamental principle of lex retro non agit.  

The best solution would be conducting broad consultations in this sensitive and important for the 
Member States aspect and possibly implementing changes with the beginning of the upcoming 
financial framework, instead of doing it afterwards and making it apply to the past cases.. The new 
rules thus developed would be known upfront to all those benefiting or planning to benefit from state 
aid,  

We hope that the comments set out above will meet with your approval and will be considered in a 
new Draft amending Regulation 651/2014.  


