
 
 

Hutchison Port’s response to the second consultation on the Draft Commission Regulation amending 
Regulation 651/2014 declaring certain categories of aid compatible with the internal market in application 
of articles 107 and 108 of the Treaty 

 
Hutchison Ports welcomes several of the changes in the European Commission’s second draft, in particular, the 
exclusion of aid for superstructure and the exclusion of maintenance dredging from the scope, since these are 
commercial in nature and should always be notified.  As regards maintenance dredging, it should be considered an 
operating cost rather than an investment.  The defining criteria to assess whether infrastructure funding is state 
aid relevant is whether the latter is commercially exploitable and not whether it is inside or outside the port area.  
A distinction based on location is arbitrary, given that there is no EU definition of port area and definitions vary 
greatly across different Member States, which could lead to distortive outcomes. 
 
In addition, we would like to reiterate our position on some outstanding points. 
 
1. General Comments 

 Link between the GBER and Directive 2014/23/EU on the award of concession contracts 
Whilst we appreciate that the new wording no longer sets a maximum duration for concession agreements and 
refers to Directive 2014/23/EU on the award of concession contracts, we would like to draw attention to the fact 
that under recital 15 of the Directive “…. certain agreements having as their object the right of an economic 
operator to exploit certain public domains or resources under private or public law, such as land or any public 
property, in particular in the maritime, inland ports or airports sector, whereby the State or contracting authority 
or contracting entity establishes only general conditions for their use without procuring specific works or services, 
should not qualify as concessions within the meaning of this Directive.  This is normally the case with public domain 
or land lease contracts….”. 
 
By including rental and land lease agreements in the scope of the GBER, the Commission is, in effect, extending 
the scope of the Concessions Directive.  The reference to entrustment for rental should be removed to ensure 
consistency with the Directive. 

 
 Proposed thresholds and investment timeframes 

As container vessels get larger they are making fewer calls at a smaller number of ports.  That is leading to an 
ever-increasing overlap in port hinterlands increasing competition between ports.  In these circumstances, it 
becomes increasingly important that state aid rules are rigorously applied to avoid distortions of competition and 
wasteful use of public resources.  In a recent report, the Court of Auditors1 concluded that projects involving high 
level of public expenditure have the ability to distort markets and a level playing field, not only between ports but 
also between port operators and, therefore, state aid checks need to be made more effective.  This requires not 
only more scrutiny ex post, but also ex ante, by ensuring that projects involving public funding do not go 
unnotified due to overly-generous thresholds. 

 
To exempt from notification up to 50% of spending on projects of up to EUR 120 million could easily distort 
competition, in particular for upgrading infrastructure projects.  The Dutch maritime ports, for example, reported 
that aid of EUR 120 million represented approximately 65% of the total investments by the Port of Rotterdam in 
2015.  This provides a clear indication that public aid of EUR 60 million (50% intensity) for EUR 120 million 
infrastructure projects could distort competition between ports.   
 

                                                             
1  Maritime transport in the EU: in troubled waters — much ineffective and unsustainable investment. 
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In addition, we believe that a three-year period does not reflect the duration of major long-term infrastructure 
projects that port authorities and operators generally undertake.  Instead of setting a specific timeframe we would 
suggest to link the investment period to planning consent.  This would also ensure that unrelated projects within 
the same port area are not considered as part of the same investment project.  If this proposal is not feasible, then 
we would suggest extending the reference period to five years for intrinsically linked infrastructure projects in 
order to better reflect the nature and time scales of major port projects. 
 
2. Proposed changes to the draft text 
In light of the above comments, we propose the following changes to be taken into consideration by the 
Commission prior to the adoption of the final text: 
 

Article 56(b) paragraph 5 
EC proposal HPH proposal  
(d) if eligible costs are up to EUR [120] million for the 
maritime ports included in the work plan of a core 
network corridor as referred to in Article 47 of 
Regulation (EU) No 1315/2013 of the European 
Parliament and of the Council: [50]% of the eligible 
costs.  

(d) if eligible costs are up to EUR [60] million for 
the maritime ports included in the work plan of a 
core network corridor as referred to in Article 47 of 
Regulation (EU) No 1315/2013 of the European 
Parliament and of the Council: [50]% of the eligible 
costs. 

Justification 
The financial thresholds (no notification for state aid of up to 50% on projects of up to EUR 120 million) are 

disproportionally high and could easily distort competition, in particular for upgrading infrastructure projects.   
Article 56(b) paragraph 7 

EC proposal  HPH proposal  
Any investment started by the same beneficiary within 
a period of [three] years from the date of the start of 
works on another aided investment in the same 
maritime port shall be considered to be part of a single 
investment project. 

Any investment started by the same beneficiary 
within a period of [three] years under the same 
planning permission from the date of the start of 
works on another aided investment in the same 
maritime port shall be considered to be part of a 
single investment project. 

Justification 
A period of 3 years does not reflect the long-term investments plans of port infrastructure projects.  The 

timeframe should be linked to planning consent. 
Article 56(b) paragraph 8 

EC proposal  HPH proposal 
Any concession or other entrustment to a third party to 
construct, upgrade, operate or rent aided port 
infrastructure shall be assigned on a competitive, 
transparent, non-discriminatory and unconditional 
basis. The duration of any concession or other 
entrustment for the rental or operation of the aided 
port infrastructure to a third party shall not exceed the 
time that this third party could reasonably be expected 
to take to recoup the investments made in operating 
the works or services together with a return on 
invested capital taking into account the investments 
required to achieve the specific contractual objectives.  

Any concession or other entrustment to a third 
party to construct, upgrade, operate or rent aided 
port infrastructure shall be assigned on a 
competitive, transparent, non-discriminatory and 
unconditional basis. The duration of any concession 
or other entrustment for the rental or operation 
of the aided port infrastructure to a third party 
shall not exceed the time that this third party could 
reasonably be expected to take to recoup the 
investments made in operating the works or 
services together with a return on invested capital 
taking into account the investments required to 
achieve the specific contractual objectives. 

Justification 
Recital 15 of Directive 2014/23/EC states that public domain or land lease/rental contracts should not qualify 

as concessions. 
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