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Input of the Flemish Government to the Public Consultation on the Targeted review 
of the General Block Exemption Regulation (State aid): extension to ports and 
airports 
 
 
As the main proposed changes to the GBER concern the extension to ports and airports, we will focus our 
contribution on those aspects. We will then move on with comments on some other aspects. 
 

1. Extension to ports and airports 

The Flemish Government welcomes the initiative of the European Commission to include ports and airports in 
the GBER and thereby clarify and simplify the rules. Ports are key infrastructures for the European Union in 
terms of transport and supply, planning and economic development and employment. The issues to be 
addressed in the context of ports infrastructure are complex. It is necessary to look at them from a broad 
perspective, beyond the strict notion of business, as investments in such infrastructures are often related to 
both, economic and public interest issues.  Flanders refers to the previous input to the Public Consultation, as 
well as the common position paper of Flanders, Germany, France and Italy on this issue. Unfortunately, many 
of the concerns we pointed out on those occasions, have not been addressed in this new draft. The Flemish 
Government therefore urges the Commission to amend its draft in accordance with the following suggestions: 
 
On the recitals: 
 

 The relation between the GBER and previously notified and approved aid measures and schemes for 
ports is unclear. A new recital 2b is needed, to clarify that aid for infrastructure in ports that has been 
notified and approved before the entry into force of this Regulation remains valid and is not overruled 
by this Regulation.  

 Clarification on the notion of aid is needed. The draft in its current form seems to imply that all port 
infrastructure is of an economic nature, and that consequently all public investments in port 
infrastructure are subject to state aid rules. That is however not the case, as also recognized by the 
Commission. Flanders also refers to the recent agreement, after long negotiations, on the Regulation 
establishing a framework on market access to port services and financial transparency of ports, in 
which a new recital 22c states the following: “Without prejudice to Union law and to the prerogatives 
of the Commission, it is important that the Commission identify, in a timely manner and in 
consultation with all interested parties, which public investments in port infrastructure fall within 
the scope of Commission Regulation (EU) No 651/2014) (General Block Exemption Regulation), and 
which infrastructure does not fall under the scope of State aid, taking into consideration the non-
economic nature of certain infrastructure, including access and defence infrastructure, provided that 
they are accessible to all potential users on equal and non-discriminatory terms.” Despite of the fact 
that this Regulation has not been formally approved and entered into force yet, Flanders urges the 
Commission to answer to this call. Therefore we suggest the following: 

o A new recital is necessary to clarify that the construction and the maintenance, including 
dredging and maintenance dredging, of access and defense infrastructure, both on land and 
sea or inland waterways, like public roads, railways, quay walls, dykes, locks, docks 
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breakwaters, when this infrastructure does not generate a direct income and is consequently 
not commercially exploited, and is made available on equal and non-discriminatory terms for 
all potential users, is of a non-economic nature, and as such does not fall within the scope of 
state aid rules. These infrastructures are conditions for the ports to meet their public service 
function and, more generally, for access to the territory.  It should be left to the discretion of 
the Member State to define which infrastructure constitutes the access and defense 
infrastructure. 

o Similarly, a new recital should be added to clarify that infrastructure linked to activities in the 
public remit, i.e. activities that fall under the State's responsibility in the exercise of its official 
powers as a public authority, such as maritime traffic control, police, customs, antipollution 
surveillance, control and security of navigation, are of a non-economic nature and as such do 
not fall within the scope of state aid rules. 
 

On the articles: 
 

 Art. 2., par. 154: Clarification is needed on the definition of “inland port”. In some legislation, a quay 
wall or a group of quay walls with a certain tonnage constitutes an inland port. It is unclear whether or 
not this is the case in this draft. Flanders urges the Commission to elaborate the definition, so Flanders 
can determine its position on this issue. 

o There is a great variety in ports. Some inland ports pick up a transhipment percentage of 78%, 
others "only 40%". The location and above all the use of the inland port as multimodal hub has 
an influence on this. Therefore it is important that the definition of an inland port reflects this 
multimodality issue, but at the same time it is important that the dry ports are excluded of this 
definition. 

o The reference to "waterborne vessel" in this case is very strange. A "vessel" is anyway 
waterborne. It is best therefore to refer to "inland waterway vessel" or "waterborne transport 
/ freight". 

o A difference between the ports and the port authority should be made: There are inland ports 
in Europe that are stretched out over a large part of a waterway and there are several port 
authorities that manage several small ports. It is therefore important that there is a reference 
to “continuous area”, to avoid that some infrastructure projects do not fall under the GBER 
because they are implemented by the same manager but geographically are not connected to 
each other. 

Still it is unclear whether a separate quay wall project alongside a waterway but which is not a part 
of an inland port falls under the GBER rules or not. The GBER may not be the right place to sort 
this out, but this could be taken up in the Analytical Grids for infrastructure.  

 Art. 56a: Investment aid for regional airports 

o The first remark on art. 56a entails the policy choice of Member States to entrust the 
operation of publicly financed infrastructure to a private party by granting a concession (or 
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another kind of right to operate) to the latter pursuant to an open transparent and objective 
tender procedure. This policy option is not satisfactory addressed in the GBER. Even though 
such project structure is highly favourable, because it minimizes the impact on competition 
and it ensures that the construction and operating of the infrastructure is guided by economic 
rationality, the GBER does not seem to acknowledge this. According to its current wording, 
also in such situation, the public financing of infrastructure should be considered to constitute 
state aid, which is possibly exempted under the GBER (implying an administrative burden on 
the Member State). Therefore, it should be clarified that structuring the construction and/or 
operating of airport infrastructure does not constitute state aid, because of a lack of 
advantage. Hence, the public investment involved does not fall within the GBER in the first 
place. 
 

o The second remark relates to the application of the “catchment area criterion” to establish 
whether or not state aid should fall within the ambit of the GBER. This criterion, however, 
does not take into regard the diversification among the various types of airports. Hence, this 
criterion implies the risk that state aid is not exempted while it actually provides an answer to 
a genuine market demand that cannot be addressed by the market without such aid. 
Therefore, a refined approach, based on the airports’ profile, is required in this respect. 
 

o The third remark pinpoints the problematic nature of the criterion, provided for in article 56 
bis (6) and (7) of the Draft Regulation, requiring that the expected increase in the number of 
passengers or cargo does not go beyond 50,000 passengers respectively 200,000 tons in the 
two years following the state aid grant. First, such criteria imply legal and economic insecurity 
for prospective operators of airport facilities. After all, suppose the threshold is exceeded, this 
would imply a qualification of the aid as “illegal aid”, as well as the obligation to notify and 
possibly to recover for the Member State. Secondly, these criteria jeopardise the possibility for 
Member States to rely upon information provided for by the prospective operators, as they do 
not have an incentive to provide accurate forecasts. Thirdly, these criteria also impair the 
incentive for operators to operate the infrastructure to its full potential. 
 

o The Draft GBER does not envisage exploitation aid, neither as to the operation of airports, nor 
as to the operation of sea or inland ports. However, such aid is indispensable to provide the 
prospective operators with sufficient comfort in the initial stage of the airport or port 
operation. After all, such exploitation aid releases prospective operators from certain financial 
charges which may withhold them to express their candidacy as an operator or to take up this 
role (even though they may be highly qualified). After all, given the nature of the 
infrastructure concerned (airport and port infrastructure), the regulatory framework may give 
rise to particular financial burdens. Exploitation aid is an essential policy instrument to 
neutralise this barrier. Flanders proposes to include exploitation aid for regional airports in the 
GBER. 
 

 Art. 56b: Investment aid for maritime ports   

o Par. 2.:  
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 In both a) and b), in order to be comprehensive, the wording should be as follows:  
“for the construction, replacement, maintenance or upgrade of (…)”. As indicated 
above, exploitation aid, such as maintenance costs, should also be considered eligible.  

 In a) and b) it should be made clear that it concerns infrastructure in ports, not of 
ports. A) would thus be amended as follows: “(…) maritime port infrastructures in 
maritime ports (…)”.   

 In b) the addition “within the area of the port” introduces an – in our view – arbitrary 
distinction that will lead to a discriminatory treatment of access infrastructure. As 
already stated above, access infrastructure, when this infrastructure is made available 
free of charge on equal and non-discriminatory terms to all potential users, is of a non-
economic nature, irrespectively whether it is located in- or outside the port area. 
Flanders therefore suggests to delete the addition “within the area of the port”, and 
use the more logical and just distinction of the first draft, based on commercial 
exploitation. Par. 2, b) would then read as follows: “ b) for the construction, 
replacement, maintenance or upgrade of access infrastructure dedicated to 
commercially exploited infrastructure in maritime ports, including dredging and 
excluding maintenance dredging.”. 
 

o Par. 7: In the port sector, it would be inappropriate to consider projects in a period of 3 years 
as a single investment project solely based on the fact that they are undertaken by a single 
beneficiary. In practice, port authorities manage the entire port area, so it is not uncommon 
that they undertake several projects even at the same time, let alone in a period of 3 years. 
Especially for larger ports, this would lead to a competitive disadvantage. In addition, article 4, 
par. 2, of the GBER already states: “The thresholds set out or referred to in paragraph 1 shall 
not be circumvented by artificially splitting up the aid schemes or aid projects.” The thresholds 
for maritime ports will also be included in art. 4, par.1 according to this draft regulation, so the 
proposed par. 6 is not only impractical, but also superfluous. Therefore, Flanders urges the 
Commission to delete this paragraph. If the European Commission insists on including this or 
a comparable provision, Flanders strongly favours a provision with the focus on the project 
rather than on the beneficiary, and in any case, the period of time considered is too long, and 
should be reduced to a period of 1 year maximum. 

o Par. 8: Regarding this paragraph, it should be underlined that GBER doesn't aim to create new 
rules regarding the availability to users. Concessions, including their duration, have their own 
specific legislative framework, and should consequently not fall within the scope of the GBER. 
For the same reason, similar provisions were not included in the recently, after long 
negotiations, agreed upon (yet still to be formally approved) Regulation establishing a 
framework on market access to port services and financial transparency of ports. Similarly, 
these provisions do not belong in the GBER, which essentially deals with criteria for exempting 
certain aid from prior Commission scrutiny under EU state aid rules. Clearly, concessions and 
the way they are awarded, as they as such do not have to be notified, do not fall within this 
scope. Therefore, the first sentence of the first draft for this Regulation should be maintained, 
referring only to an open, transparent and non-discriminatory award procedure and not to 
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competitiveness (…) and (un)conditionality; and the last sentence of this paragraph concerning 
the duration of concessions should be deleted.  

o Par. 9: Flanders again refers to the Regulation establishing a framework on market access to 
port services and financial transparency of ports, which also sets the framework for port 
infrastructure charges. The recently agreed text, though yet to be formally approved, states 
nowhere and in no way that the port infrastructure charges “shall be made available on 
market terms”. Rather to the contrary, the Regulation emphasizes the autonomy of the 
individual ports and/or national port policy, albeit with respect for competition rules. The 
GBER is not the appropriate instrument to organize port infrastructure charges, and it should 
certainly not restrict the autonomy of ports therein given to them by the Port Services 
Regulation. Flanders therefore urges the Commission to delete “on market terms” in this 
paragraph. 
 

 Art. 56c: Investment aid for inland ports 
 

o In the introduction of the document (point 8 p 4) is written that a distinction will be made 
between inland ports on the TEN-T network and those not on the TEN-T network. For the 
ports that was done and ports on the TEN-T network have a higher threshold than those 
outside the TEN-T network. For inland ports this distinction has not been made in the end. We 
propose to also have a higher threshold for inland ports that are on the TEN-T network.  
 

 
 

2. Remarks on some of the other proposed amendments 
 

 
 Art. 53. We also welcome the explicit exemption for the cinemas.  
 

However, we do wish to include even further exempted activities, such as: 
 

o In art. 53. 2.a. : “artists” 
o We propose a new art. 53.2.g.: “circus organisations, amateur art organisations and 

organisations from the social-cultural field” 
 

 Art. 53.9: the limitation to “70% of the eligible costs” for the publication of music and literature should 
be deleted, as this proves to be very problematic for the sectors concerned.  

 
 Art. 55.3: it should be specified that the exclusion of leisure parks and hotel facilities only relates to 

activities which do not focus primarily on youth organisations. 
 


