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Contribution of the Antwerp port authority to the targeted review of the General 

Block Exemption Regulation (GBER): Extension to ports (2nd consultation). 

As the Commission undoubtedly will be aware of, the draft Regulation of the 

European Parliament and of the Council establishing a framework for the 

provision of port services and financial transparency of ports as adopted by 

TRAN-committee and COREPER, imposes a clear obligation upon the 

Commission:   

“Without prejudice to Union law and Commission's prerogatives, it is 

important that the Commission identify, in a timely manner and in 

consultation with all interested parties, which public investments in port 

infrastructure fall within the scope of Commission Regulation (EU) No 

651/2014, and which infrastructures do not fall under the scope of 

State aid, taking into consideration the non-economic nature of certain 

infrastructures, including access and defence infrastructure, provided they 

are accessible to all potential users on equal and non-discriminatory terms, 

to clarify the scope of state aid rules”  

Despite the fact that this regulation has not yet entered into force, the competent 

European legislative bodies gave clear instruction. Can the Commission justify 

why it did not give effect to this instruction in the second GBER draft? 

Furthermore, can the Commission comment on whether or not it will do so in the 

near future?  

Without any general clarification on which investments in port infrastructure do 

not fall within the state aid scope, the legal uncertainty resulting from the current 

case-by-case approach will be maintained. Unless this clarification is been 

implemented and legal certainty has been ensured, we don’t consider it useful to 

comment in detail, which we’ve done extensively during the first consultation 

period, on this proposed revision of the GBER.  

Article 56b § 2, b) GBER 

The activity of ensuring adequate access to and from the port, port internal 

access routes and inland waterways does not constitute an economic activity 

liable to distort competition between Member States, but is a public task in the 

general interest benefiting the European Union and the maritime society at large. 

Therefore, this financing of port managing bodies does not fall within the scope of 
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the state aid rules. Maritime access infrastructure, irrespectively whether it is 

located in- or outside the port area, which is available free of charge to all users 

on equal and non-discriminatory terms, must be considered non-economic in 

nature.  

It is unclear why the Commission, in general wording, considers the provision of 

maritime access infrastructure on the one hand as an activity in the general 

public interest, while on the other similar infrastructure located within ‘port 

boundaries’, is considered economic in nature and included in the GBER. This 

arbitrary distinction cannot be justified and will undoubtedly lead to a 

discriminatory treatment of access infrastructure throughout European ports.  

Article 56b § 8 – 9 GBER  

 

The Commission seems determined, lacking any competence, to implement 

provisions concerning concession contracts into the GBER-framework. 

Concessions, including their duration, have their own specific regulatory 

framework, directive 2014/23/EU of the European Parliament and of the Council 

of 26 February 2014 on the award of concession contracts.  

The GBER, which enables aid categories to be exempted from prior Commission 

scrutiny under state aid rules, is clearly not the appropriate instrument to regulate 

this matter. For the same reason, similar provisions were not included in the 

Regulation establishing a framework on market access to port services and 

financial transparency of ports. Lastly, the current wording in paragraph 9, stating 

that infrastructure must be made available against ‘market terms’, restricts the 

autonomy of port authorities given to them by the Port Services Regulation. 

Therefore, we urge the Commission to delete these two paragraphs (art. 56b § 8 

& 9) all together.  
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