Position paper

X
European Commission consultation on the revision of
block exemption regulations and guidelines for horizontal
cooperation agreements

On 4 May 2010 the European Commission publisheftsdod two revised

regulations and the associated guidelines for assa# of horizontal coop-
eration agreements between competitors. The nets &g a draft regula-
tion on the application of article 101(3) TFEU &tegories of specialisation
agreements (“specialisation regulation”), a drafjulation on the applica-
tion of article 101(3) TFEU to categories of reshaand development
agreements (“R&D regulation”) and a new versiontlid guidelines on
horizontal cooperation agreements (“horizontal glines”). The provisions
currently in force expire on 31 December 2010.

The Federation of German Industri@aidesverband der Deutschen Indus-

trie e.V.— BDI) thanks the European Commission for the ofymity to
comment on the draft new rules for horizontal coapen agreements.

As BDI made clear in its 10 February 2009 positonexperience with the
current rules German industry is in favour of ruteshorizontal coopera-
tion agreements which offer companies valuabletjmaloguidance on how
to assess their joint projects in the light of Ea@an competition law. Co-
operative agreements are of growing importancedanpanies. In the wake
of globalisation, rapid technological change antteasingly dynamic mar-
kets, companies are turning more and more to hai@tccooperation in
their efforts to remain at the forefront of competi. In this respect, coop-
eration agreements can generate an economic benefisafeguard effec-
tive competition.

For that reason, BDI welcomes the fact that theopean Commission
wants to introduce new block exemption regulatiand guidelines for this
important area after the current rules on horiZotaperation agreements
expire at the end of 2010. By and large, the neangements set out in the
drafts, in particular in the horizontal guidelinese appreciated. The Com-
mission has incorporated several suggestions fresBLO February 2009
position.

However, BDI believes that the Commission couldvite further clarifica-
tions in some areas in order to avoid legal uncdms for companies.
German business would also welcome a more postaece by the Euro-
pean Commission on cases of information exchangwele® companies,
and on standard-setting agreements. Lastly, BDIldvbke to reiterate its
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criticism of the concept of market share threshofdshe provisions on 539,

horizontal cooperation agreements.

In the commentary below, we look individually aese and a few other
points where we see room for improvement. We cananin particular on

changes to the horizontal guidelines and remarktherdraft R&D regula-

tion.
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lation
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D. Commentson the draft specialisation regulation



A. Comments on the concept of market sharethresholds 52?624
BDI has in the past repeatedly spoken out agahestcbncept of market

share thresholds. The difficulty of calculatingontestable market shares is
inconsistent with the European Commission’s goapmividing adequate

legal certainty for companies. Above all, the tatarket volume is often
unavailable from reliable data sources. Estimatanarket shares are pos-

sible, but this shifts uncertainty about the amgilan of a block exemption
regulation on to companies.

Small and medium-sized enterprises in particulangtto benefit from the
synergy effects of cooperation agreements. Theg awsurvive in fierce

competition on global markets. But small and medsined enterprises are
often ineligible to take advantage of the block ragpgon regulations be-

cause their market share lies above the markek sthaesholds, despite
their modest size, if they are active in niche ragskYet cooperation possi-
bilities should be extended to include preciselghsbusinesses.

A complicating factor is that the various thresisoid the rules on horizon-
tal cooperation agreements vary considerably. Rstance, a 15% market
share threshold continues to apply also in thet drefv horizontal guide-

lines for purchasing and commercialisation agreemerhe specialisation
regulation seeks to exempt companies with markateshof up to 20%. The
new version even proposes the introduction of aorscmarket share
threshold for specialisation agreements on the faature of intermediary

products which one or more of the parties use linofuin part for the pro-

duction of downstream products. Companies with aatashare of up to

25% can still benefit under the R&D regulation fesearch and develop-
ment agreements.

If the Commission wishes to maintain market sharesholds despite these
fundamental objections, it should harmonise andege the thresholds for
horizontal cooperation agreements. In this way,angerables in determi-
nation of the relevant market shares could at leaseduced somewhat. A
single market share threshold of 25% would be mealslg in practical
terms and proportionate in terms of competitiongyolin addition, it would
be helpful if the Commission were to give compamexe specific guid-
ance for determination of the relevant market. im wiew, the Commis-
sion’s 1997 communication on definition of the w@et market is too ab-
stract and hardly helps companies in practice.



B. Comments on the draft new horizontal guidelines

|. General comments

BDI is pleased that the Commission provides bencksnéor the assess-
ment of various forms of horizontal cooperationesggnent against competi-
tion law in the guidelines. The current guidelimeging from 2001 still re-
late to a period when legal certainty about the matibility of specific
agreements with what is now article 101 TFEU coodd ascertained in
companies on the basis of individual exemptions ‘aredjative certifica-
tions”. This possibility has ceased to exist simteoduction of the principle
of self-assessment in the framework of regulatié20Q3. It is therefore
consistent that the Commission provides additiggaabmeters for assess-
ment of various forms of horizontal cooperationtlie guidelines. In par-
ticular, it is helpful that the Commission usesecatudies to identify rele-
vant groups of cases and gives indicators for gesessment.

BDI also welcomes the Commission’s “more econongmpraach” for as-
sessment of competition issues. Only behaviourshvhan be objectively
proved to restrict competition should be bannedeurahtitrust law. How-
ever, the objective proof of competition restriatioan only be adduced
through economic assessments and analyses, bagkdyy walculations
where appropriate. At the same time, the more eoanapproach throws
up considerable problems in practice with respedhe competition self-
assessment required by regulation 1/2003, espedalthe case of “nor-
mal” competition cases. It is often difficult to anutify and evaluate the
competition drawbacks and efficiencies of a spe@éoperation agreement
if the data needed for a comprehensive economilysisare not available
or can only be obtained at considerable expenssuresin time or money
— in particular with regard to the practical needd sufficient degree of le-
gal certainty. To this can be added the fact tatguidelines link the appli-
cability of article 101 TFEU to market share thr@sls — for instance in the
case of purchasing and commercialisation cooperaigpeements. In prac-
tice, the data necessary for an economic analgsigypically only be com-
prehensively collected and professionally evalugéed. in an econometric
analysis) in prominent individual cases which maggibly be the subject
of an administrative or judicial procedure.

In the day-to-day running of a business, this aptgonot usually available.
Accordingly, for the many such cases — whose aggeegignificance is
enormous — it is essential to identify relativelysaghtforward and worka-
ble ground rules which lead to robust results aedch to legal certainty.
Hitherto, those who must apply the law have onlgrbgiven indications of
what is legally acceptable. BDI would thereforeelithe Commission to
provide more concrete benchmarks and to extendataogue of case stud-
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ies for permissible and proscribed forms of coopemna in particular also 53?24

on the issue of what behaviours are generally wubiojnable under compe-
tition law (“safe harboury. The horizontal guidelines describe cases which
are often relatively obvious examples of what igl arhat is not allowed
(e.g. points 216 and 217 on purchasing cooperatgwaements). Instead of
giving an illustration of extremes of banned andeg@table forms of hori-
zontal cooperation where virtually no doubt exigtsyould be desirable for
the horizontal guidelines to give further concretanters for the entire
spectrum of possible cooperation arrangements waeinple “black or
white” assessment is not possible. Companies chnassess such grey ar-
eas with some degree of confidence if they knowwaraerstand the criteria
regularly applied by the Commission.

Il. Individual comments:

. Agreements between parent companies and (joint)ssdilaries (point 11
horizontal guidelines)

The horizontal guidelines make it clear that agtitD1 TFEU is not appli-
cable in the relationship between parent compaamestheir (joint) subsidi-
aries. We welcome this clarification in principlehas considerable practi-
cal importance, in particular for agreements betweat ventures (JV) and
their (joint) parents. Such agreements are rigeigmpt from investigation
in accordance with article 101 TFEU thanks to tlearicstatement now in-
corporated in point 11 of the horizontal guidelines

But BDI would like to see even clearer statememtgh@ non-applicability
of article 101 TFEU in the constellations described

The Commission should clearly specify the concoddgective criteria for

exclusion from article 101 TFEU. The horizontaldglines set out two (or
possibly three) criteria for determination of asdorelationship between
parent and subsidiary leading to an exemption faoticle 101 TFEU. The
coverage of these criteria seems uneven and theaation between them is
unclear:

Taking its cue from the terminology used in ECJsjprudence, the Com-
mission currently refers to the aspect décisive influenceon the subsidi-
ary (or JV). Agreements between a parent compary i subsidiary
would not be subject to investigation in accordawith article 101 if the
subsidiary is subject to decisive influence of eepacompany because the
two would then form a single economic entity and bBence part of the
same undertaking. In such cases, an agreementdretndependent under-
takings — a requirement for application of artit@l TFEU — is absent.



However, the horizontal guidelines simultaneoudigniify the criterion of
“effective contrdl pertinent for merger control as a relevant benatkn
Furthermore, the Commission explains (in footnote foint 11 horizontal
guidelines) that jbint management powerbetween parent companies
should be taken as meaning that they haleeisive influenceover the JV.

The Commission does not explain whether theserieritge merely differ-
ent formulations of the same substantive concepwlwether there are in
fact two (or three) different benchmarks. If théda interpretation is cor-
rect, the Commission fails to take a stance on wimatdifference is sup-
posed to be betweenjdint) decisive influence(or “joint management
power’) and the cumulatively used concept of control.

BDI believes that there should be a single critefar the application of ar-
ticle 101 TFEU to agreements between parent corapaamd subsidiaries.
It is not clear how “(joint) decisive influence” goint management power”
relates to the concept of (joint) control. Neithert immediately obvious
what real benefit would arise from having more tbae criterion, or which
criterion would prevail in cases of conflict.

For reasons of legal certainty, it would be prdiégao use a uniform crite-
rion that is workable in practice. If this is nbetcase, parents of a jointly
controlled JV will regularly find it impossible teeach a dependable as-
sessment of whether a particular cooperation agreer(e.g. an R&D
agreement with the JV) is exempt from applicatibardicle 101 TFEU, or
whether instead the provisions of the R&D regulatar of article 101(3)
TFEU must be taken into consideration. Only withuemambiguous crite-
rion can companies be granted self-assessment aaadgretition law ltra
posse nemo obligatyrin accordance with regulation 1/2003. A depetwab
self-assessment is of considerable practical irapod for companies, not
least due to the risk of a fine if article 101 TFRtdves to be applicable.

In BDI's opinion, only the concept of concentratioglevant for merger
control should be decisive. This has been appbealwide spectrum of dif-
ferent cases, particularly in a multitude of mergecisions and in the
Commission’s Consolidated Jurisdictional Notice ¢me control of

concentrations between undertakings (point 11 f),sevhich has led to
considerable differentiation. Experience to datthvanerger control shows
that the criterion is very workable in practicewlbuld therefore be wel-
come if this criterion already familiar in antittugractice would also be
(solely) determinant for the issues dealt with oinp 11 of the horizontal
guidelines. Conversely, the references containgdarhorizontal guidelines
to other benchmarks should be deleted — not leasause they do not
promise any additional knowledge in this contexd arasmuch only cause
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b)

d)

confusion. This would significantly increase thansparency and practical
workability of the approach formulated by the Corssion in point 11.

BDI would also find it beneficial if the Commissiarere to include a few
concrete examples for non-application of articld IT0-EU to agreements
between parent companies and their (jointly) cdietosubsidiaries. In par-
ticular, the horizontal guidelines should clarifiyat the explanations in
guestion apply not only for relevant horizontal peration agreements but
also for forms of vertical cooperation (e.g. disttion agreements between
a parent company and a (jointly) controlled sulasigi This would simul-
taneously increase legal certainty.

BDI points out that the explanations in point 1llribontal guidelines
should not be misunderstood as meaning that a {pesempany is automati-
cally liable for antitrust infringements by a subary or JV in the case of
jointly control. Whether and under what circumses@ parent company
can be considered liable for antitrust infringersesita JV is currently be-
ing decided by the Court of Justice of the Europédaion (cf. case T-76/08
— Du Pont de Nemours/Commission; case T-77/08 — Doemi-
cal/Commission; case T-541/08 — Sasol et al./Cosions. In BDI's view,
a parent company cannot be considered liable uale$sintil it is proved to
be actively involved in the antitrust behaviourtsfsubsidiary or JV via its
control rights.

BDI also encourages the Commission to incorporabeentetails on ex-
change of information in the framework of joint weres in the relevant
paragraphs (point 54 et seq.) (see also sectidr3B |

Concept of “most upstream indispensible buildingobk” (point 13 et seq.
horizontal guidelines)

Points 13 et seq. contain a new concept for detertion of the section of
the horizontal guidelines that seeks to identify $iarting point for evalua-
tion of agreements relating to “mixed” forms of peocation. Whereas hith-
erto a ‘tentre of gravity test has been applied to ascertain which parts
the horizontal guidelines apply to mixed agreemetiits “most upstream
indispensible building block” of an integrated ceogtion agreement would
now determine the applicable section of the hoti@loguidelines for the
competition test. However, the competition concemnd corresponding ex-
planations set out in the chapters pertaining ¢odbwnstream activities of
the integrated cooperation agreement would “gelyéralso guide the as-
sessment of these activities.

BDI welcomes the Commission’s objective of provglinompanies with
more legal certainty via a new test. However, invaw it is questionable

of
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whether and to what extent the new criterion of Singpstream indispensi-
ble building block” helps in this respect. In anyesrt, the explanations in
the horizontal guidelines are open to misunderstgsdand therefore at
least require clarification.

This applies in particular with respect to the valece of applicable exemp-
tions (“safe harboury in various chapters of the horizontal guidelinAs-
cording to point 13, safe harbours should applylwsieely for all inte-
grated cooperation agreements as set out in theteshan the “most up-
stream indispensible building block”. However, ke tsame time, the as-
sessment “would change” (point 14) if the partiesuld have engaged in a
building block “in any event” irrespective of theéher building blocks. In
such cases, the (apparently joint) agreement woelleixamined in line with
the principles set out in the chapter that death thie building block agreed
“in any event”.

Insofar as not explained in closer detail, thisrapph creates application
problems for a range of “combined” agreements ¢thatbe envisaged. This
is the case in particular if there are no doubtsuakvhether and to what ex-
tent the various elements of the contract are buileach other, or are eco-
nomically interdependent.

Example two competitors agree on a “combined” purchasamgl R&D
agreement. The market shares of the cooperatidngrarare around 40%
for the R&D component. However, for the joint pussing of homogene-
ous bulk goods — e.g. copper wire — used for th®RBut not for subse-
quent production of the research results), the jmarket share is well be-
low 15%.

* Insofar as the R&D component is regarded as thestmpstream indis-
pensible building block”, the whole of the agreeinewuld lose the jus-
tification for exemption because the 25% ceiling dn R&D safe har-
bour has been exceeded, in application of poinTh8. principle set out
in point 13 should apparently apply independenth& agreement’s
concrete market effects and independent of thetfattthe 15% ceiling
valid for purchasing agreements (point 203 horiabgtiidelines) is not
exceeded. Such a “mechanical” result is surpriskgthermore, this
example also shows that the “most upstream indsblen building
block” test needs to be elaborated. After all his tase, the purchasing
component could also be regarded as the “mostegmtindispensible
building block”, if the development cooperation wedumake no sense
without joint purchasing, and that it is thereftne basis of the coopera-
tion. This would depend largely on the circumstanicethe individual
case and ultimately — probably to a greater orelesztent — on the fo-
cus of the agreement. But then, the distinctiombenh the new criterion
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and the existing centre of gravity test is not cléithe latter approach 3%,

is followed, the upstream R&D would apparently bstified alongside
the purchasing agreement, because the 15% thre&rotte latter in
not exceeded. In other words, the results are adictory. In this re-
gard, the horizontal guidelines need to be corteoteat least clarified
with concrete examples.

« By contrast, if the parties would buy copper wire any event” irre-
spective of the joint R&D, the situation could apgdly change as
specified in point 14, so that the safe harboursl@évapply for purchas-
ing cooperation agreements. The purchasing cooperatgreement
would then be justified in any event. It is notasldrom the Commis-
sion’s draft what would apply for the rest of ttgreement. It emerges
from point 14 only that “the agreement” has to bsegsed in line with
the principles applicable for purchasing cooperaigreements but not
whether these benchmarks (and in particular trevaslt safe harbours)
are also determinant for the joint R&D.

The application problems highlighted cannot be etlgatisfactorily and
with the predictability that companies need withautlear understanding of
the intention underlying the new test. Since thgpse of the new criterion
iIs not immediately obvious, an explanation of thasons and direction of
travel that motivated the Commission for the ch@ind structure of the cri-
terion would be desirable as a guide for applicatidthe horizontal guide-
lines to “combined” agreements.

Insofar as the Commission intends to retain the c@wcept, BDI also calls
for several additional application examples torbguded for tangible clari-
fication. In particular, these examples shouldosgtmore clearly the condi-
tions under which a contractual building block egarded as “indispensi-
ble” and “upstream”. In particular, it should bedeaclear whether the “up-
stream building block” criterion also applies fourphasing cooperation
agreements (combined with other building blocks)wbether the test is
applicable only to combinations of activities geate product sales (for in-
stance combination of R&D, downstream joint produciand downstream
joint distribution). A clarification would also bdesirable for the individual
conditions under which an “integrated” cooperatianm be assumed (i.e. as-
sessment on the basis of the “most upstream inus#pe building block”),
and whether only the safe harbours of this builditwrk are then always
and without exception determinant. Furthermores itmportant to clarify
what requirements must be met to provide the pneefled for point 14 that
a component would be agreed “in any event” irrespeof the other build-
ing blocks. This is of central practical importand&e Commission’s new
concept apparently draws considerable distinctimts/een “simple” com-
binations of different agreement components whiehamly marginally in-



terconnected or totally unconnected and which cegjdally well be con-

tained in separate agreements, and integrated mgnté® whose various
building blocks are intended to stand or fall tbget Lastly, there should be
a clarification for “simple” combined agreements taswhether the safe
harbours of building blocks agreed “in any everdah @lso justify the other
elements of the agreement. This question is navenmesl unambiguously in
point 14 as currently worded.

. Competitive assessment of information exchange ng®i54 et seq., hori-
zontal guidelines

BDI welcomes the fact that the Commission wantgtbude pointers for

competitive assessment of information exchangehé horizontal guide-

lines. In particular, it is helpful that the Comsi@an has summarised its
practice to date based on many individual casessimgle document. This
will make it easier for companies and their lawyershave a rapid over-
view.

All in all, the Commission seems to regard exchaofjenformation be-

tween companies with great scepticism — despiteeisentially positive
statement in point 58 which states that an exchafgeformation is very

often pro-competitive. This is regrettable, espécigince Commission
practice on horizontal cooperation agreements inyneases calls for ex-
change of information between companies, for ircafor calculation of
market shares or disclosure of intellectual propeights. Hence, a more
positive stance on exchange of information on tae pf the Commission
would be helpful.

BDI is disappointed that the section of the hortabguidelines on assess-
ment of information exchange does not give congued@osals for the con-
ditions that would usually not be regarded as ictstg competition. With-
out such safe harbours, many companies and feolesatiill find it difficult

to align their practice on the horizontal guidetingith the necessary legal
certainty. In this connection, it would be helpiuthe safe harbours were
formulated in such a way that small and mediumekizeterprises can im-
plement the horizontal guidelines easily and withtbe need to call in spe-
cialised competition lawyers.

In addition, BDI calls for further examples in pb®8 et seq. In our view,
the examples given unfortunately do not sufficienéixplore practical
needs, since admissibility or its absence is seldsnclear in operational
cases as it is in the examples chosen by the Caianis
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In detail:
Point 68, horizontal guidelines

BDI doubts that cases where linking different typéslata allows conclu-
sions about planned future prices and volumes aglgutonstitute a restric-
tion of competition by object. Rather, the circuamgtes of the individual
case should be determinant for the assessmerst.elisy to envisage con-
stellations in which such linkage was not obviond did not unequivocally
reflect the intention of the companies involved.olr view, identification
of a restriction of competition by object should dmnditional on the fact
that it must have been obvious from the circumstanaf the individual
case that the information exchanged — when linkadlews direct conclu-
sions for planned future prices or volumes andabeince be used for anti-
competitive behaviour. If this is not the caser¢his no restriction of com-
petition by object. According to the concrete mardects in the individ-
ual case, one can at the most examine a restribficaffect. Classification
of an exchange of information as a “hardcore” mgement should be lim-
ited to the cases set out in point 67.

Point 73 et seq., horizontal guidelines

BDI would like to see more concrete pointers anfindens in the para-

graphs on market characteristics and their assesgsimeexchange of in-

formation. For instance, it is not clear at firtirgce what the Commission
means by “tight oligopolies” (point 75).

Point 81, horizontal guidelines

It is broadly positive that the Commission breaksvd information into
sensitive and non-sensitive data. However, BDI wdikle to see a greater
differentiation between individual data. Even ietRommission indicates
which information it believes to be most stratetljcaseful, this still leaves
companies facing great uncertainty. For instanice,“turnover” criterion
should distinguish whether this turnover relatesiandividual product or
to the product range. This could have different liogpions for strategic
usefulness. In general, a competition-restrictiffect should only be feared
when several sets of strategically useful datgpateogether.

Point 82, horizontal guidelines

The Commission seems to base its evaluation of henahformation is
public or non-public in the first instance on whatlaccess to the informa-
tion is “costless”. In our view, however, it is neoa matter of whether
transparent and discrimination-free access is plessi
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Point 85 et seq., Horizontal guidelines

Regarding the explanations on “genuinely aggredgadath and “historic”
data in points 85 and 86, BDI calls for furtheritleations. For example, in
point 85 the Commission could specify a certainimum number of par-
ticipants in an aggregate in order to draw a liseveen individual and ag-
gregated data. According to point 86, the questibwhether data can be
classified as historic depends on the specific adtaristics of the relevant
market. In this regard, data “can” be consideredbechistoric if they are
“several times older than the average length otrects in the industry”.
This does not offer companies sufficient legal @iety. It also remains un-
clear whether — and, if so, why — the Commissionithaved away from the
practice it describes in footnote 57 whereby da&a are older than one year
can already be considered historic.

Exchange of information and work in associations

In point 59 of the guidelines for competition asseent of maritime trans-
port services dated 1 July 2008 (Official Journ®245%/2), the Commission
expressly recognises the importance of associaisna means for legiti-
mate exchange of information. BDI would welcoméf ithe Commission
could also include a similar paragraph in the hmrial guidelines. In many
business sectors, it is usual — and unobjectiorfaiue the angle of compe-
tition law — to collect, exchange and publish statal aggregates and gen-
eral market information via sectoral associatiditss published market in-
formation is a good means for improving market $prency and informa-
tion for customers, hence enabling efficiency galdewever, companies
and associations still experience great legal uaicey due to a lack of clar-
ity about the legal requirements.

In BDI's view, it would therefore be beneficial itie Commission were to
create a safe harbour for those cases in whicle tisean exchange of in-
formation between an appropriate number of comgavi@ an institution,
such as an association, which is not itself aabivehe relevant market and
which collects information from the companies agdragates it in such a
way that it can no longer be traced back to theviddal companies.

Exchange of information and joint ventures

BDI would like the explanations and examples tosbpplemented to in-
clude exchange of information with regard to jomentures. For practical
implementation of the law, it would be particulabglpful to have an ex-
planation as to the extent that article 101 TFEBpglicable to information
flows
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- within the JV (e.g. exchange of information betwelV employees dele- ;35,4

gated by their respective parent companies),

- between the JV and the parent companies (e.grnmaftion needed to
steer the JV or use of knowledge generated in Vhwithin the respec-
tive parent companies for different projects), and

- between the parent companies, insofar as thasaeto the JV.

4. Agreements on joint production, points 144 et sdwprizontal guidelines

BDI welcomes the fact that the Commission devotesengpace to subcon-
tracting agreements between competitors in poidts dt seq. horizontal
guidelines. In the rules that currently apply, thes a deficiency of more
specific benchmarks for the admissibility of suareements, which are
very important for many companies. The mentiorhatdtart of the section
on agreements on joint production makes it cleat the entire section ap-
plies to subcontracting agreements.

5. Purchasing agreements, points 189 et seq., horiabgtiidelines

The revision of the guidelines with regard to pasihg agreements is
broadly welcome. As we understand it, the revisloas not make any fun-
damental changes but confirms the core explanatiortse existing hori-
zontal guidelines and substantiates them further.

Nevertheless, the Commission continues to assuateptirchasing agree-
ments between competitors are not covered by arti®lL(1) TFEU if the

parties to the agreement together account for &ehahare of less than
15% not only on the relevant purchasing marketsastd on the selling

markets (point 203). However, only purchasing merkshould be taken
into account for determination of market shareslusion of selling mar-

kets for calculation of market share leads to pasoig cooperation agree-
ments of large companies regularly falling withie tscope of article 101(1)
TFEU. To this is added the fact that market shareselling markets are
almost impossible to ascertain with legal certaitgspecially in the case
of large purchasing cooperation agreements.

In BDI's view, it would be desirable for the newrtaontal guidelines to
clarify the conditions under which application ofiee 101(1) to purchas-
ing agreements is improbable if the parties areagtive on the same rele-
vant downstream markets (i.e. they are not congrstiin selling markets).
In this respect, point 197 poses the general comddf a ‘Significant de-
gree of purchasing power{which must not extend to market dominance).
For users, there is still a great deal of uncetyaragarding cases where



joint purchasing power lies between 15% and madketinance. For rea-
sons of legal certainty, it would be extremely talpf the non-specific le-
gal concept of asignificant degree of purchasing powewere to be ex-
pressed in more concrete terms for the case of ebtigm solely on pur-
chasing markets.

BDI welcomes the fact that indications on exchan§énformation have
also been included in the section on purchasingesgents (points 210 et
seq.). Nevertheless, the indications for the emgsteof a joint purchasing
organisation should be made more concrete. Inqodaiti, we would be in-
terested to know whether a joint purchasing orgditie necessarily pre-
supposes a stand-alone corporate unit. Small amliumesized enterprises
in particular will in general not be able to setsych separate purchasing
organisations. It would also be helpful to have endetailed indications on
implementation of purchasing cooperation agreemuiisout a separate
purchasing organisation.

It is positive that the Commission has deleted fpoyint 215 the restriction
contained in point 134 of the existing guidelindseneby a dominant mar-
ket position either on the purchasing market othanselling market rules
out an exemption.

. Commercialisation agreements, points 220 et seqrjzontal guidelines

BDI calls for a further clarification also in thedion on commercialisation
agreements. For instance, it is not clear whatGbmmission understands
by “agreements between competitors exceeding aigesize” in point 222.
The same applies for the treatment of non-reciprdestribution agree-
ments for which the Commission merely states thatrisk of market parti-
tioning or restriction of competition is less promced than in the case of
reciprocal agreements (points 231 and 233). Thisdwt produce clear
consequences for companies. The introduction oitiaddl safe harbours
would be desirable here, for instance specifyirgg thon-reciprocal distri-
bution agreements which do not contain any priceeergents or cus-
tomer/territorial allocations below a certain jomarket share are exempted
in any event. According to point 235 it is onlykéily” that the parties are
exempted, if their combined market share does xueexl 15 %.

Standardisation agreements, points 252 et seqrizomtal guidelines

BDI welcomes the fact that the Commission has ohetlipointers for as-
sessment of various competition questions linketicensing in the hori-

zontal guidelines. In particular, it is helpful thlhe Commission empha-
sises the generally positive effects of standatidisaagreements in point
258 of the horizontal guidelines and includes & $afrbour for standardisa-
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tion agreements and standard terms in points 2&&at of the horizontal
guidelines. German business campaigns for efficieahsparent and dis-
crimination-free standard-setting. In this respécsupports the Commis-
sion’s efforts to achieve a clear and balancedcpdbr protection of intel-
lectual property rights which simultaneously avoaisise of the standard-
setting process.

Nevertheless, BDI fears that the current draft wWdahd to over-regulation
of standardisation agreements which goes beyondeblds of competition
law. Despite the generally positive effects of dad-setting agreements, it
seems at various places in the guidelines thahargesuspicion against the
admissibility of standardisation agreements drilbgrantitrust concerns de-
termines the basic line taken in the draft. Inwaew, this is not justified. In
the overwhelming majority of cases, the tensiomwken the different inter-
ests of the parties described by the Commissiohpnalduce a balance and
prevent individual companies from asserting theteriests one-sidedly to
the detriment of competitors and/or customers. Bytast with the Com-
mission’s finding, it is not only the interests @impetitors for the relevant
technologies that are represented in standardigetiscussions, but often
also the interests of end customers, intermedis®mers / system integra-
tors, suppliers, manufacturers, vertically integdatechnology owners and
product manufacturers, knowledge / research insstuetc. BDI calls for
this broad interest representation to be enshrased best practice recom-
mendation for the standard-setting process in thizdntal guidelines.

Individual comments:
Point 259, horizontal guidelines

Given the generally heterogeneous composition ofpamies involved in a
standard-setting process, we see no particulaomeagy discussions on
standardisation could lead “like all meetings betweompetitors* to a re-
duction or even elimination of price competition.

Point 260, horizontal guidelines

This point seems easy to misunderstand. It shoeldnbde clear that the
risk of competing technologies being excluded esxastly if the standard —
de jure or de facto— stipulates a certain technology for an entiredpct
type on a binding basisnd competing standards for interchangeable prod-
ucts are inconceivable or inadmissible. Otherwtise,competition between
different standards would prevent the stipulatiba oertain technology in a
standard acting as a market constraint for comgé#giohnologies.
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Points 276 et seq., horizontal guidelines

BDI would like to see a more concrete formulatidrthee conditions under
which a company can benefit from the safe harboypdints 276 et seq.
Thus, while it is welcome that the Commission ttigsake account of both
the interests of owners of property rights in a suead assessment of their
rights and the interests of users of industriah@d&ads in open access to the
relevant markets, there are still many open questibor instance, regard-
ing the obligation for disclosure of the requisitéellectual property rights
in point 281, it is not clear how the Commissiomtgato ascertain that an
IPR holder has made “reasonable efforts” to esthbtself as the owner of
potentially necessary property rights for the staddn question. Also un-
clear is what is understood by “essential IPR"hia framework of the obli-
gation to submit a FRAND commitment in point 282wbuld also be help-
ful to have more detailed indications on the questf when the Commis-
sion believes that a licence has been awarded tressonable” conditions
— for instance, what criteria the Commission appfir assessment of the
level of licence fees (point 283). The indicatiomgoints 284 et seq. do not
help in this respect (see below).

Point 284 et seq., horizontal guidelines

Although the Commission’s explanations in pointgd 28d 285 relate to ar-
ticle 102 TFEU and therefore have no immediateveeiee for a competi-
tion assessment of standard-setting agreementscordance with article
101, BDI welcomes the objective of giving comparbesichmarks for the
determination of fair and reasonable licence fdé® Commission’s pro-
posal that the licence fees that a company chdagea patent should be
compared before and after standard-setting shomever be revisited to
examine its workability — this method is likely lead to uncertain results in
particular in cases involving complex and dynaneeelopment processes.

BDI agrees with the Commission regarding the assess of cost-based
methods. These are not suitable for determiningetmmomic value of pat-
ents. In the first place, as the Commission righthints out, there are major
practical difficulties for estimating costs. In tlsecond place, cost-based
methods are also essentially not suited for detengithe true economic
value of patents. Among other things, an entiradgtdased assessment
says nothing about an appropriate margin. In amldita purely cost-based
value assessment of patents would structurallygebge or even impede
the intended reward and incentive function of théept system. The pur-
pose of safeguarding patent rights is to rewardotkeer for his work, and
to encourage him and others to develop and explnetechnologies.
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We are also sceptical about the commissioning aedofi independent ex-
pert assessments. The task of the Commission sheutd develop guide-
lines which experts can use to reach their assedsma addition, BDI has
doubts about whether it is possible to determirfierdint economic values
for essential patents under the same standardeséintial patents under a
standard will regularly have the same economic ejatince a functional
product on the basis of this standard cannot bdymex and used without a
licence for these patents.

Point 287, horizontal guidelines

BDI has doubts about the practical relevance aifikaieral prior disclosure
of the most restrictive licensing terms. In manges any transparency
gained in this way would not help to prevent awtinpetitive licensing
terms after standard-setting. First, there willhllecomparability in the ma-
jority of cases. Licence fees can encompass on@afments, on-going
fees, fixed amounts, percentage amounts of proshles price, minimum
fees, prepayments, volume rebates and other fofrmenopensation as well
as combinations of the above. Second, many yeasdlypass between the
first draft of a standard and mass sale of thevaglieproducts, which could
raise questions about references to most reseititensing terms. Licens-
ing terms that are several years old no longer offech help for determin-
ing the current value of the relevant patents &edunderlying technology,
which may have changed fundamentally in the inteing period. Lastly,
BDI warns about overburdening decisions on therteally correct stan-
dard with economic questions.

Against this background, BDI is in favour of the M@mission classifying

unilateral prior disclosure of the most restrictlieensing terms only as a
tool for preventing negative competitive effectsotigh standard-setting
agreements.

Point 288, horizontal guidelines

BDI encourages the Commission to rethink the assiomn point 288 ac-
cording to which the inclusion of substitute teclogtes in a standard may
limit intertechnology competition and is likely tpve rise to restrictive ef-
fects on competition. First, it is today alreadg thle rather than the excep-
tion that agreed standards include not only essdntit also substitute tech-
nologies. Second, it is difficult to understand vithg inclusion of technol-
ogy A in standard X should prevent a technology tiaa be substituted for
A in standard Y. At most, a certain effect coultsarf the relevant prod-
ucts have to meet standards X and Y cumulativelghabit would be more
cost-efficient to include and use only one of tle substitute technologies.
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Point 301, horizontal guidelines E’SS’? 24

Information needed for application of standards tnmesavailable to poten-
tial new market participants. One obstacle to tusld be the sometimes
very high selling prices for standardisation teXtscess to the texts should
be simplified, so that small and medium-sized qmises in particular also
have the possibility to find out about standards.

Point 314, horizontal guidelines

The German version of this could be understood eéamthat especially in
the case of de facto industry standards speciaifgignce is assigned to
market shares when assessing the magnitude oéteining sources of ac-
tual competition. This cannot be the intention.

C. Comments on the draft R&D regulation (including the relevant sec-
tion in the horizontal guidelines)

I. General comments

The significance and many manifestations of codmerebetween compa-
nies in the field of research and development &edré¢sulting implications
for competition call for a shared understandindgp@iv to assess such coop-
eration agreements. The rules set out in the R&Dletion and the accom-
panying explanations in the Commission’s horizorgaldelines should
therefore be given an extremely positive evaluatibay make it easier for
the companies involved to carry out a self-assessar@ to manage R&D
agreements. They also stimulate innovations andeneampetition through
exemptions.

However, this draft R&D regulation comprises a nemaf rules that attract
our criticism. These are described briefly below.

Il. Individual comments

1. Side agreements in R&D agreements which do restrict competition

BDI repeats its call for an unambiguous clarifioatiin the horizontal

guidelines that side agreements in R&D agreemehishndo not materially

restrict competition despite imposing restraintstus partner should not be
assessed in line with the requirements of the R&Bulation. Otherwise

there would - even in the case of an R&D coopemnatigreement between
non-competitors which is completely unproblemati¢carms of competition

law - be a need for equal access to so-called lbackd know-how in ac-

cordance with article 3(3) R&D regulation as soarntlze R&D agreement
contains a side agreement which does not matergslyict competition,



Side agreements which do not materially restrichetition are understood 2%,

to be provisions which do not constitute the actgkct of R&D agree-
ments but which are directly linked to and necesgartheir execution, e.g.
the obligation not to carry out any R&D work in teame or a closely re-
lated area alone or with third parties during tlaédity of the R&D coop-
eration agreement. This already corresponds tad#eeset out in the R&D
regulation that such side agreements are genezafiynpt in accordance
with article 1(2) of the existing R&D regulationyen in the case of coop-
eration agreements which are relevant for compaetiaw.

Furthermore, such a clarification would fit in withe principle of imma-
nent exception recognised in jurisprudence: if &DRagreement is admis-
sible as such under competition law and does noawerter any objections
on antitrust grounds, this should also apply foy side agreements associ-
ated with the R&D agreement. Otherwise, the R&Dparation agreement
would fall due merely to a restrictive side agreatneithin the scope of the
R&D regulation and this would make compliance wother requirements
of the R&D regulation necessary. However, this dugsseem justified.

Almost all R&D agreements between non-competitorsctuding those
that are completely unproblematic in terms of cotitipa law — regularly
comprise agreements along the lines described afitaepurpose of such
side agreements is primarily to safeguard the ssccé R&D work by
pooling forces in a research project, but not test@in the competitive be-
haviour of the participating companies. In thesgesait cannot be the wish
to apply article 101 TFEU and the requirements haf R&D regulation
through the back door. This also corresponds toett@anations in the
horizontal guidelines whereby only a very few R&Doperation agree-
ments fall within the scope of article 101(1) TFEloint 123).

Side agreements in R&D agreements relevant for etitign law, i.e. with
material competition-restrictive effects, could tone to be exempt in ac-
cordance with article 1(2) R&D regulation.

2. Specialisation on research and development,@etil(12) R&D regulation

According to article 1(12) R&D regulation, eachtbE parties must carry
out some of the research and development activitiesler the specific
wording of this provision, this does not includea@enario wheredne party
carries out all the research and development ardtiner party merely fi-
nances these activities or exploits the results

In our view, this provision is extremely probleneasind jeopardises the in-
centive to carry out joint R&D activities generally is difficult to under-
stand why financing should be less favourably régarthan the actual per-
formance of the R&D work. For that reason, insteddhe new version,



there should be a clarifying explanation in thet warticle 2(11)(c) of the 5%

existing R&D regulation:...c) allocated between the parties by way of
specialisation in_financingresearch, development, production or distribu-
tion”.

This is particularly important because financingysl a central role in R&D
plans: new products can only be developed and dhesponding projects
can only be carried out if financing is securedcdrdingly, financing is
just as important a component of joint R&D as teef@rmance of the ac-
tual R&D work. Hence, the parties should also bke &b benefit from the
provisions of the R&D regulation if the contributi@f one party is limited
to a purely financial involvement in the divisiohwaork.

3. Specialisation in exploitation, article 1(13) R&regulation

According to the draft wording of article 1(13) R&®@gulation: tach of
the parties must carry out some of the exploitabbmhe results in the in-
ternal market In particular: 'fach party must carry out in the internal
market some distribution activities regarding thentact products, for ex-
ample, in relation to certain territories, custorsesr fields of use allocated
to it”.

In our view, this provision prompts major resergafi. The parties should
be free to determine how they exploit the resuttarticular distribution
of the contract products. This is also providedifoarticle 2(11)(c) of the
existing R&D regulation (cf. “.c) allocated between the parties by way of
specialisation in research, development, productiodistribution”).

The new provision removes the incentive for parieesarry out joint R&D
activities. The division of tasks relating to res#a development, produc-
tion and distribution is a central element for enagilon of R&D plans. Es-
pecially in cases where one of the parties bringseat deal of know-how
and intellectual property into a joint R&D projesiple marketing by one
party for a specified period can be particularlyportant. For this reason,
the existing provision should be maintained — amgpemented to include
financing.

4. Concept of “potential competitor”, article 1(163&D regulation
BDI is pleased that the Commission has specifiedctincept of “potential
competitor” more closely in article 1(16) R&D regtibn. A potential com-
petitor is now an undertakingHat, absent the research and development
agreement, would, on realistic grounds and not psta mere theoretical
possibility, in case of a small but permanent iase in relative prices be
likely to undertake, within not more than three rgedhe necessary addi-
tional investments or other necessary switchingscts supply a product,



technology or process capable of being improvedeptaced by the con- 5?8;24

tract product or contract process on the relevambgraphic markét

However, we would be interested to know why the @assion has chosen
a timeframe of three years, whereas point 10 ofhitiézontal guidelines
talks about a potential market entry “within a shperiod of time” and

point 27 of the guidelines on vertical agreemests a period of maximum
one year. It is also unclear what requirements@itee placed on the fore-
cast as to whether an undertaking genuinely couldonlld invest in substi-

tute or complementary products within the threeryseriod. The parame-
ters that the European Commission deems relevanthi® assessment
should be clarified.

5. Disclosure of all existing and pending intelleal property rights, article
3(2) R&D regulation

Article 3(2) R&D regulation stipulateghfat prior to starting the research
and development all the parties will disclose b#it existing and pending
intellectual property rights in as far as they asdevant for the exploitation
of the results by the other parties

BDI finds this disclosure obligation problematia particular, before re-

search and development works starts it is oftefncdif to foresee what in-

tellectual property rights will actually be relevdor the research and de-
velopment plans and the results which emerge. Eurtbre, verification of

potentially relevant intellectual property rights extremely difficult when

there is a large patent portfolio, as well as \tang-consuming.

Inasmuch, complying with this obligation seems hafbssible. Neither
does the provision appear to be absolutely necgssiace relevant know-
how (and probably patents as well) which are nedoledxploitation of the
results has to be licensed in any event in accaarith article 3(3) R&D
regulation.

This obligation together with the resulting posiipiof non-compliance
conceals a potential liability risk for the parti@is is likely to reduce the
incentive to carry out joint R&D activities.

In our opinion, the provision should therefore erthe deleted or be refor-
mulated in such a way that (a) it refers to theli$pensible” character of
intellectual property rights for subsequent expitbdn of the R&D-results —
as is also the case in article 3(4) R&D regulaticend (b) only requires the
parties to make reasonable efforts to identifyuahe intellectual property
rights and to disclose the rights identified on fiasis of these efforts. Al-
ternatively, thought could be given to a provistbat requires ex post dis-



closure of additional relevant intellectual progerights identified during 523,

the course of the joint R&D.

6. Access to pre-existing know-how, article 3(4) BR&egulation

According to article 3(4) of the draft R&D regulati, “each party must be
granted access to any pre-existing know-how ofdther parties, if this
know-how is indispensible for the purposes of Kplatation of the re-
sults.

Under the definition contained in article 1(10)e tboncept of know-how
encompassesa“package of non-patented practical informatiom other
words, patents are excluded from the scope of “khow”.

This raises the question of (i) whether the pariesobliged in any way to
grant each other access to patents that are imdigghe for exploitation of
the results, or (ii) whether the parties have srldise relevant patents but
can make this dependent on payment of fair anddmgriminatory licence
fees.

Furthermore, regarding the reciprocal disclosur&nmw-how, it must also
be wondered whether the parties should make adeg&sdent on payment
of fair and non-discriminatory licence fees.

In light of these questions, a clarification seatasirable in the interest of
legal certainty.

7. Market share threshold and duration of exemptiocarticle 4 R&D regula-
tion

BDI encourages the Commission to introduce a fursiaée harbour along-
side the market share threshold in article 4(3) R&Bulation or at least in
the horizontal guidelines, drawing inspiration frdd$ practice. In our

view, general reservations about competition shbelduled out if there are
at least two further independent research projadte comparable re-

sources as well as the R&D cooperation agreemesgruessessment. This
view is also shared in the literature (e.g. Fuechsmmenga/Mestmécker,
Wettbewerbsrecht EG/Teil 1"4dition, R&D regulation, point 95).

The proposed safe harbour provision would take gragccount of the

competition situation on the research and innovati@arket and would be
sufficient without a market share assessment oprth@éuct markets. Where
further independent research projects with comparaésources exist, it
would be ensured that the proposed R&D cooperaigmeement cannot
materially restrict research and innovation conmjmeti This would apply

even if the R&D cooperation partners were to haytificant market shares
on the relevant product market. Their market posibn the relevant prod-
uct market says nothing about how their markettssshould be assessed



with respect to the research competition for the technology in question. 53

The proposed safe harbour provision is in line vidth practice. A corre-
sponding provision is also contained in the “Anistr Guidelines for Col-
laborations among Competitors” drawn up by the Fadérade Commis-
sion and US Department of Justice (April 2000, p2get seq.).

If in 2000 the US antitrust authorities wanted ¢égagnise a safe harbour
only in the case of three further independent metearojects, thought
could now be given to setting this threshold at tudher independent re-
search projects. In most cases it can then be a&sbktimat an R&D coopera-
tion agreement, even one between competitors atidj@int exploitation,
is eligible for exemption.

Lastly, the proposed safe harbour provision wouEhmgreater legal cer-
tainty for companies, even if it will not always basy to identify compara-
ble research projects in individual cases.

8. Distribution restriction, article 5(d) R&D regution

Under the currently valid provision in article 5@&D regulation, a restric-
tion on the freedom of involved companies regardiregchoice of custom-
ers to be served is possible for the exempted tanef of seven years from
the first time that the contract products are plaoe the market. The provi-
sion allows a restriction on both active and passligtribution.

By contrast, according to article 5(d) of the diR&D regulation, only a re-
striction on active distribution would still be @iisle whereas passive dis-
tribution could no longer be restricted.

However, in BDI's view, it is precisely the possityi to restrict distribution
to certain customers for a certain period of timéhewt distinction that
constitutes a fundamental incentive for carryingjoint R&D. This incen-
tive is also legitimate from the angle of compenttiaw since there is a ma-
jor risk of passive sales especially in the casmmbvative products devel-
oped in a joint R&D project. A strong incentive foint R&D and the asso-
ciated product innovations will continue to existiyif there are compre-
hensive restriction rights. The proposed new prouisliminishes these in-
novation incentives and hence endangers the impietien of R&D plans
generally. In order not to endanger implementatibjoint R&D plans, the
old provision should be maintained here.

D. Commentson the draft specialisation regulation

According to article 3 in conjunction with articl€7) specialisation regula-
tion, a second market share threshold of 20 % erdtwnstream market-
would be introduced for specialisation agreementshe production of in-



termediary products which one or more of the parfidly or partly use

captively for the production of downstream produatisich are sold by

these parties on the commercial market. The intboln of a second mar-
ket share threshold is similar to the approachtti@European Commission
has already applied in the framework of the newicarblock exemption

regulation.

We have already voiced our criticism of the conadpharket share thresh-
olds. The scope for exemption under the speciaisaegulation would be
restricted by the introduction of an additionaletinold, and the practical
relevance of the specialisation regulation woulddbeinished. Moreover,
the introduction of the second threshold would lemad further fragmenta-
tion of the conditions for application of block ewgtion regulations. We
therefore recommend that the Commission refraios fintroducing a sec-
ond market share threshold.

"
FJ’ A .
et - . .:"'.,,

Niels Lau Nadine Rossmann
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