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On 4 May 2010 the European Commission published drafts of two revised 

regulations and the associated guidelines for assessment of horizontal coop-

eration agreements between competitors. The new texts are a draft regula-

tion on the application of article 101(3) TFEU to categories of specialisation 

agreements (“specialisation regulation”), a draft regulation on the applica-

tion of article 101(3) TFEU to categories of research and development 

agreements (“R&D regulation”) and a new version of the guidelines on 

horizontal cooperation agreements (“horizontal guidelines”). The provisions 

currently in force expire on 31 December 2010.  

The Federation of German Industries (Bundesverband der Deutschen Indus-

trie e.V. – BDI) thanks the European Commission for the opportunity to 

comment on the draft new rules for horizontal cooperation agreements. 

As BDI made clear in its 10 February 2009 position on experience with the 

current rules German industry is in favour of rules on horizontal coopera-

tion agreements which offer companies valuable practical guidance on how 

to assess their joint projects in the light of European competition law. Co-

operative agreements are of growing importance for companies. In the wake 

of globalisation, rapid technological change and increasingly dynamic mar-

kets, companies are turning more and more to horizontal cooperation in 

their efforts to remain at the forefront of competition. In this respect, coop-

eration agreements can generate an economic benefit and safeguard effec-

tive competition. 

For that reason, BDI welcomes the fact that the European Commission 

wants to introduce new block exemption regulations and guidelines for this 

important area after the current rules on horizontal cooperation agreements 

expire at the end of 2010. By and large, the new arrangements set out in the 

drafts, in particular in the horizontal guidelines, are appreciated. The Com-

mission has incorporated several suggestions from BDI’s 10 February 2009 

position. 

However, BDI believes that the Commission could provide further clarifica-

tions in some areas in order to avoid legal uncertainties for companies. 

German business would also welcome a more positive stance by the Euro-

pean Commission on cases of information exchange between companies, 

and on standard-setting agreements. Lastly, BDI would like to reiterate its 
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horizontal cooperation agreements. 

In the commentary below, we look individually at these and a few other 

points where we see room for improvement. We concentrate in particular on 

changes to the horizontal guidelines and remarks on the draft R&D regula-

tion. 
 
 
Structure 

A. Comments on the concept of market share thresholds  

B. Comments on the draft new horizontal guidelines  
I. General comments 
II. Individual comments 
1. Agreements between parent companies and (joint) subsidiaries  
2. Concept of “most upstream indispensible building block” 
3. Competitive assessment of information exchange  
4. Agreements on joint production 
5. Purchasing agreements 
6. Commercialisation agreements 
7. Standard-setting agreements 
 
C. Comments on the draft R&D regulation  
I.  General comments 
II. Individual comments 
1. Side agreements in R&D agreements which do not restrict competition  
2. Specialisation on research and development, article 1(12) R&D regula-

tion  
3. Specialisation in exploitation, article 1(13) R&D regulation 
4. Concept of “potential competitor”, article 1(16) R&D regulation  
5. Disclosure of all existing and pending intellectual property rights, arti-

cle 3(2) R&D regulation  
6. Access to pre-existing know-how, article 3(4) R&D regulation  
7. Market share threshold and duration of exemption, article 4 R&D regu-

lation  
8. Distribution restriction, article 5(d) R&D regulation  
 
D. Comments on the draft specialisation regulation  
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BDI has in the past repeatedly spoken out against the concept of market 

share thresholds. The difficulty of calculating incontestable market shares is 

inconsistent with the European Commission’s goal of providing adequate 

legal certainty for companies. Above all, the total market volume is often 

unavailable from reliable data sources. Estimates of market shares are pos-

sible, but this shifts uncertainty about the application of a block exemption 

regulation on to companies. 

Small and medium-sized enterprises in particular stand to benefit from the 

synergy effects of cooperation agreements. They have to survive in fierce 

competition on global markets. But small and medium-sized enterprises are 

often ineligible to take advantage of the block exemption regulations be-

cause their market share lies above the market share thresholds, despite 

their modest size, if they are active in niche markets. Yet cooperation possi-

bilities should be extended to include precisely such businesses.  

A complicating factor is that the various thresholds in the rules on horizon-

tal cooperation agreements vary considerably. For instance, a 15% market 

share threshold continues to apply also in the draft new horizontal guide-

lines for purchasing and commercialisation agreements. The specialisation 

regulation seeks to exempt companies with market shares of up to 20%. The 

new version even proposes the introduction of a second market share 

threshold for specialisation agreements on the manufacture of intermediary 

products which one or more of the parties use in full or in part for the pro-

duction of downstream products. Companies with a market share of up to 

25% can still benefit under the R&D regulation for research and develop-

ment agreements.  

If the Commission wishes to maintain market share thresholds despite these 

fundamental objections, it should harmonise and increase the thresholds for 

horizontal cooperation agreements. In this way, imponderables in determi-

nation of the relevant market shares could at least be reduced somewhat. A 

single market share threshold of 25% would be manageable in practical 

terms and proportionate in terms of competition policy. In addition, it would 

be helpful if the Commission were to give companies more specific guid-

ance for determination of the relevant market. In our view, the Commis-

sion’s 1997 communication on definition of the relevant market is too ab-

stract and hardly helps companies in practice. 
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I. General comments 

BDI is pleased that the Commission provides benchmarks for the assess-

ment of various forms of horizontal cooperation agreement against competi-

tion law in the guidelines. The current guidelines dating from 2001 still re-

late to a period when legal certainty about the compatibility of specific 

agreements with what is now article 101 TFEU could be ascertained in 

companies on the basis of individual exemptions and “negative certifica-

tions”. This possibility has ceased to exist since introduction of the principle 

of self-assessment in the framework of regulation 1/2003. It is therefore 

consistent that the Commission provides additional parameters for assess-

ment of various forms of horizontal cooperation in the guidelines. In par-

ticular, it is helpful that the Commission uses case studies to identify rele-

vant groups of cases and gives indicators for their assessment.  

BDI also welcomes the Commission’s “more economic approach” for as-

sessment of competition issues. Only behaviours which can be objectively 

proved to restrict competition should be banned under antitrust law. How-

ever, the objective proof of competition restriction can only be adduced 

through economic assessments and analyses, backed up by calculations 

where appropriate. At the same time, the more economic approach throws 

up considerable problems in practice with respect to the competition self-

assessment required by regulation 1/2003, especially in the case of “nor-

mal” competition cases. It is often difficult to quantify and evaluate the 

competition drawbacks and efficiencies of a specific cooperation agreement 

if the data needed for a comprehensive economic analysis are not available 

or can only be obtained at considerable expense measured in time or money 

– in particular with regard to the practical need for a sufficient degree of le-

gal certainty. To this can be added the fact that the guidelines link the appli-

cability of article 101 TFEU to market share thresholds – for instance in the 

case of purchasing and commercialisation cooperation agreements. In prac-

tice, the data necessary for an economic analysis can typically only be com-

prehensively collected and professionally evaluated (e.g. in an econometric 

analysis) in prominent individual cases which may possibly be the subject 

of an administrative or judicial procedure.  

In the day-to-day running of a business, this option is not usually available. 

Accordingly, for the many such cases – whose aggregate significance is 

enormous – it is essential to identify relatively straightforward and worka-

ble ground rules which lead to robust results and hence to legal certainty. 

Hitherto, those who must apply the law have only been given indications of 

what is legally acceptable. BDI would therefore like the Commission to 

provide more concrete benchmarks and to extend the catalogue of case stud-
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on the issue of what behaviours are generally unobjectionable under compe-

tition law (“safe harbours”). The horizontal guidelines describe cases which 

are often relatively obvious examples of what is and what is not allowed 

(e.g. points 216 and 217 on purchasing cooperation agreements). Instead of 

giving an illustration of extremes of banned and acceptable forms of hori-

zontal cooperation where virtually no doubt exists, it would be desirable for 

the horizontal guidelines to give further concrete pointers for the entire 

spectrum of possible cooperation arrangements where a simple “black or 

white” assessment is not possible. Companies can only assess such grey ar-

eas with some degree of confidence if they know and understand the criteria 

regularly applied by the Commission.  

 

II. Individual comments: 

1. Agreements between parent companies and (joint) subsidiaries (point 11 
horizontal guidelines) 

The horizontal guidelines make it clear that article 101 TFEU is not appli-

cable in the relationship between parent companies and their (joint) subsidi-

aries. We welcome this clarification in principle. It has considerable practi-

cal importance, in particular for agreements between joint ventures (JV) and 

their (joint) parents. Such agreements are rightly exempt from investigation 

in accordance with article 101 TFEU thanks to the clear statement now in-

corporated in point 11 of the horizontal guidelines.  

But BDI would like to see even clearer statements on the non-applicability 

of article 101 TFEU in the constellations described:  

a) The Commission should clearly specify the concrete objective criteria for 

exclusion from article 101 TFEU. The horizontal guidelines set out two (or 

possibly three) criteria for determination of a close relationship between 

parent and subsidiary leading to an exemption from article 101 TFEU. The 

coverage of these criteria seems uneven and the interaction between them is 

unclear:  

Taking its cue from the terminology used in ECJ jurisprudence, the Com-

mission currently refers to the aspect of “decisive influence” on the subsidi-

ary (or JV). Agreements between a parent company and its subsidiary 

would not be subject to investigation in accordance with article 101 if the 

subsidiary is subject to decisive influence of a parent company because the 

two would then form a single economic entity and are hence part of the 

same undertaking. In such cases, an agreement between independent under-

takings – a requirement for application of article 101 TFEU – is absent.  
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“effective control” pertinent for merger control as a relevant benchmark. 

Furthermore, the Commission explains (in footnote 6 to point 11 horizontal 

guidelines) that “joint management power” between parent companies 

should be taken as meaning that they have “decisive influence” over the JV.  

The Commission does not explain whether these criteria are merely differ-

ent formulations of the same substantive concept or whether there are in 

fact two (or three) different benchmarks. If the latter interpretation is cor-

rect, the Commission fails to take a stance on what the difference is sup-

posed to be between “(joint) decisive influence” (or “ joint management 

power”) and the cumulatively used concept of control.  

BDI believes that there should be a single criterion for the application of ar-

ticle 101 TFEU to agreements between parent companies and subsidiaries. 

It is not clear how “(joint) decisive influence” or “joint management power” 

relates to the concept of (joint) control. Neither is it immediately obvious 

what real benefit would arise from having more than one criterion, or which 

criterion would prevail in cases of conflict.  

For reasons of legal certainty, it would be preferable to use a uniform crite-

rion that is workable in practice. If this is not the case, parents of a jointly 

controlled JV will regularly find it impossible to reach a dependable as-

sessment of whether a particular cooperation agreement (e.g. an R&D 

agreement with the JV) is exempt from application of article 101 TFEU, or 

whether instead the provisions of the R&D regulation or of article 101(3) 

TFEU must be taken into consideration. Only with an unambiguous crite-

rion can companies be granted self-assessment under competition law (ultra 

posse nemo obligatur), in accordance with regulation 1/2003. A dependable 

self-assessment is of considerable practical importance for companies, not 

least due to the risk of a fine if article 101 TFEU proves to be applicable.  

In BDI’s opinion, only the concept of concentration relevant for merger 

control should be decisive. This has been applied to a wide spectrum of dif-

ferent cases, particularly in a multitude of merger decisions and in the 

Commission’s Consolidated Jurisdictional Notice on the control of 

concentrations between undertakings (point 11 et seq.), which has led to 

considerable differentiation. Experience to date with merger control shows 

that the criterion is very workable in practice. It would therefore be wel-

come if this criterion already familiar in antitrust practice would also be 

(solely) determinant for the issues dealt with in point 11 of the horizontal 

guidelines. Conversely, the references contained in the horizontal guidelines 

to other benchmarks should be deleted – not least because they do not 

promise any additional knowledge in this context and inasmuch only cause 
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workability of the approach formulated by the Commission in point 11. 

b) BDI would also find it beneficial if the Commission were to include a few 

concrete examples for non-application of article 101 TFEU to agreements 

between parent companies and their (jointly) controlled subsidiaries. In par-

ticular, the horizontal guidelines should clarify that the explanations in 

question apply not only for relevant horizontal cooperation agreements but 

also for forms of vertical cooperation (e.g. distribution agreements between 

a parent company and a (jointly) controlled subsidiary). This would simul-

taneously increase legal certainty. 

c) BDI points out that the explanations in point 11 horizontal guidelines 

should not be misunderstood as meaning that a parent company is automati-

cally liable for antitrust infringements by a subsidiary or JV in the case of 

jointly control. Whether and under what circumstances a parent company 

can be considered liable for antitrust infringements of a JV is currently be-

ing decided by the Court of Justice of the European Union (cf. case T-76/08 

– Du Pont de Nemours/Commission; case T-77/08 – Dow Chemi-

cal/Commission; case T-541/08 – Sasol et al./Commission). In BDI’s view, 

a parent company cannot be considered liable unless and until it is proved to 

be actively involved in the antitrust behaviour of its subsidiary or JV via its 

control rights. 

d) BDI also encourages the Commission to incorporate more details on ex-

change of information in the framework of joint ventures in the relevant 

paragraphs (point 54 et seq.) (see also section B II 3). 

 

2. Concept of “most upstream indispensible building block” (point 13 et seq. 
horizontal guidelines)  

Points 13 et seq. contain a new concept for determination of the section of 

the horizontal guidelines that seeks to identify the starting point for evalua-

tion of agreements relating to “mixed” forms of cooperation. Whereas hith-

erto a “centre of gravity” test has been applied to ascertain which parts of 

the horizontal guidelines apply to mixed agreements, the “most upstream 

indispensible building block” of an integrated cooperation agreement would 

now determine the applicable section of the horizontal guidelines for the 

competition test. However, the competition concerns and corresponding ex-

planations set out in the chapters pertaining to the downstream activities of 

the integrated cooperation agreement would “generally” also guide the as-

sessment of these activities. 

BDI welcomes the Commission’s objective of providing companies with 

more legal certainty via a new test. However, in our view it is questionable 
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ble building block” helps in this respect. In any event, the explanations in 

the horizontal guidelines are open to misunderstandings and therefore at 

least require clarification.  

This applies in particular with respect to the relevance of applicable exemp-

tions (“safe harbours”) in various chapters of the horizontal guidelines. Ac-

cording to point 13, safe harbours should apply exclusively for all inte-

grated cooperation agreements as set out in the chapter on the “most up-

stream indispensible building block”. However, at the same time, the as-

sessment “would change” (point 14) if the parties would have engaged in a 

building block “in any event” irrespective of the other building blocks. In 

such cases, the (apparently joint) agreement would be examined in line with 

the principles set out in the chapter that deals with the building block agreed 

“in any event”.  

Insofar as not explained in closer detail, this approach creates application 

problems for a range of “combined” agreements that can be envisaged. This 

is the case in particular if there are no doubts about whether and to what ex-

tent the various elements of the contract are built on each other, or are eco-

nomically interdependent.  

Example: two competitors agree on a “combined” purchasing and R&D 

agreement. The market shares of the cooperation partners are around 40% 

for the R&D component. However, for the joint purchasing of homogene-

ous bulk goods – e.g. copper wire – used for the R&D (but not for subse-

quent production of the research results), the joint market share is well be-

low 15%.  

• Insofar as the R&D component is regarded as the “most upstream indis-

pensible building block”, the whole of the agreement could lose the jus-

tification for exemption because the 25% ceiling for an R&D safe har-

bour has been exceeded, in application of point 13. The principle set out 

in point 13 should apparently apply independent of the agreement’s 

concrete market effects and independent of the fact that the 15% ceiling 

valid for purchasing agreements (point 203 horizontal guidelines) is not 

exceeded. Such a “mechanical” result is surprising. Furthermore, this 

example also shows that the “most upstream indispensible building 

block” test needs to be elaborated. After all, in this case, the purchasing 

component could also be regarded as the “most upstream indispensible 

building block”, if the development cooperation would make no sense 

without joint purchasing, and that it is therefore the basis of the coopera-

tion. This would depend largely on the circumstances in the individual 

case and ultimately – probably to a greater or lesser extent – on the fo-

cus of the agreement. But then, the distinction between the new criterion 
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is followed, the upstream R&D would apparently be justified alongside 

the purchasing agreement, because the 15% threshold for the latter in 

not exceeded. In other words, the results are contradictory. In this re-

gard, the horizontal guidelines need to be corrected or at least clarified 

with concrete examples.  

• By contrast, if the parties would buy copper wire “in any event” irre-

spective of the joint R&D, the situation could apparently change as 

specified in point 14, so that the safe harbours would apply for purchas-

ing cooperation agreements. The purchasing cooperation agreement 

would then be justified in any event. It is not clear from the Commis-

sion’s draft what would apply for the rest of the agreement. It emerges 

from point 14 only that “the agreement” has to be assessed in line with 

the principles applicable for purchasing cooperation agreements but not 

whether these benchmarks (and in particular the relevant safe harbours) 

are also determinant for the joint R&D.  

The application problems highlighted cannot be solved satisfactorily and 

with the predictability that companies need without a clear understanding of 

the intention underlying the new test. Since the purpose of the new criterion 

is not immediately obvious, an explanation of the reasons and direction of 

travel that motivated the Commission for the choice and structure of the cri-

terion would be desirable as a guide for application of the horizontal guide-

lines to “combined” agreements. 

Insofar as the Commission intends to retain the new concept, BDI also calls 

for several additional application examples to be included for tangible clari-

fication. In particular, these examples should set out more clearly the condi-

tions under which a contractual building block is regarded as “indispensi-

ble” and “upstream”. In particular, it should be made clear whether the “up-

stream building block” criterion also applies for purchasing cooperation 

agreements (combined with other building blocks), or whether the test is 

applicable only to combinations of activities geared to product sales (for in-

stance combination of R&D, downstream joint production and downstream 

joint distribution). A clarification would also be desirable for the individual 

conditions under which an “integrated” cooperation can be assumed (i.e. as-

sessment on the basis of the “most upstream indispensible building block”), 

and whether only the safe harbours of this building block are then always 

and without exception determinant. Furthermore, it is important to clarify 

what requirements must be met to provide the proof needed for point 14 that 

a component would be agreed “in any event” irrespective of the other build-

ing blocks. This is of central practical importance. The Commission’s new 

concept apparently draws considerable distinctions between “simple” com-

binations of different agreement components which are only marginally in-
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tained in separate agreements, and integrated agreements whose various 

building blocks are intended to stand or fall together. Lastly, there should be 

a clarification for “simple” combined agreements as to whether the safe 

harbours of building blocks agreed “in any event” can also justify the other 

elements of the agreement. This question is not answered unambiguously in 

point 14 as currently worded.  

 

3. Competitive assessment of information exchange, points 54 et seq., hori-
zontal guidelines  

BDI welcomes the fact that the Commission wants to include pointers for 

competitive assessment of information exchange in the horizontal guide-

lines. In particular, it is helpful that the Commission has summarised its 

practice to date based on many individual cases in a single document. This 

will make it easier for companies and their lawyers to have a rapid over-

view.  

All in all, the Commission seems to regard exchange of information be-

tween companies with great scepticism – despite the essentially positive 

statement in point 58 which states that an exchange of information is very 

often pro-competitive. This is regrettable, especially since Commission 

practice on horizontal cooperation agreements in many cases calls for ex-

change of information between companies, for instance for calculation of 

market shares or disclosure of intellectual property rights. Hence, a more 

positive stance on exchange of information on the part of the Commission 

would be helpful.  

BDI is disappointed that the section of the horizontal guidelines on assess-

ment of information exchange does not give concrete proposals for the con-

ditions that would usually not be regarded as restricting competition. With-

out such safe harbours, many companies and federations will find it difficult 

to align their practice on the horizontal guidelines with the necessary legal 

certainty. In this connection, it would be helpful if the safe harbours were 

formulated in such a way that small and medium-sized enterprises can im-

plement the horizontal guidelines easily and without the need to call in spe-

cialised competition lawyers. 

In addition, BDI calls for further examples in point 98 et seq. In our view, 

the examples given unfortunately do not sufficiently explore practical 

needs, since admissibility or its absence is seldom as clear in operational 

cases as it is in the examples chosen by the Commission. 
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Point 68, horizontal guidelines 

BDI doubts that cases where linking different types of data allows conclu-

sions about planned future prices and volumes regularly constitute a restric-

tion of competition by object. Rather, the circumstances of the individual 

case should be determinant for the assessment. It is easy to envisage con-

stellations in which such linkage was not obvious and did not unequivocally 

reflect the intention of the companies involved. In our view, identification 

of a restriction of competition by object should be conditional on the fact 

that it must have been obvious from the circumstances of the individual 

case that the information exchanged – when linked – allows direct conclu-

sions for planned future prices or volumes and could hence be used for anti-

competitive behaviour. If this is not the case, there is no restriction of com-

petition by object. According to the concrete market effects in the individ-

ual case, one can at the most examine a restriction by effect. Classification 

of an exchange of information as a “hardcore” infringement should be lim-

ited to the cases set out in point 67. 
 

Point 73 et seq., horizontal guidelines  

BDI would like to see more concrete pointers and definitions in the para-

graphs on market characteristics and their assessment for exchange of in-

formation. For instance, it is not clear at first glance what the Commission 

means by “tight oligopolies” (point 75). 
 

Point 81, horizontal guidelines 

It is broadly positive that the Commission breaks down information into 

sensitive and non-sensitive data. However, BDI would like to see a greater 

differentiation between individual data. Even if the Commission indicates 

which information it believes to be most strategically useful, this still leaves 

companies facing great uncertainty. For instance, the “turnover” criterion 

should distinguish whether this turnover relates to an individual product or 

to the product range. This could have different implications for strategic 

usefulness. In general, a competition-restrictive effect should only be feared 

when several sets of strategically useful data are put together. 
 

Point 82, horizontal guidelines 

The Commission seems to base its evaluation of whether information is 

public or non-public in the first instance on whether access to the informa-

tion is “costless”. In our view, however, it is more a matter of whether 

transparent and discrimination-free access is possible. 
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Regarding the explanations on “genuinely aggregated” data and “historic” 

data in points 85 and 86, BDI calls for further clarifications. For example, in 

point 85 the Commission could specify a certain minimum number of par-

ticipants in an aggregate in order to draw a line between individual and ag-

gregated data. According to point 86, the question of whether data can be 

classified as historic depends on the specific characteristics of the relevant 

market. In this regard, data “can” be considered to be historic if they are 

“several times older than the average length of contracts in the industry”. 

This does not offer companies sufficient legal certainty. It also remains un-

clear whether – and, if so, why – the Commission has moved away from the 

practice it describes in footnote 57 whereby data that are older than one year 

can already be considered historic. 
 

Exchange of information and work in associations  

In point 59 of the guidelines for competition assessment of maritime trans-

port services dated 1 July 2008 (Official Journal C 245/2), the Commission 

expressly recognises the importance of associations as a means for legiti-

mate exchange of information. BDI would welcome it if the Commission 

could also include a similar paragraph in the horizontal guidelines. In many 

business sectors, it is usual – and unobjectionable from the angle of compe-

tition law – to collect, exchange and publish statistical aggregates and gen-

eral market information via sectoral associations. This published market in-

formation is a good means for improving market transparency and informa-

tion for customers, hence enabling efficiency gains. However, companies 

and associations still experience great legal uncertainty due to a lack of clar-

ity about the legal requirements.  

In BDI’s view, it would therefore be beneficial if the Commission were to 

create a safe harbour for those cases in which there is an exchange of in-

formation between an appropriate number of companies via an institution, 

such as an association, which is not itself active on the relevant market and 

which collects information from the companies and aggregates it in such a 

way that it can no longer be traced back to the individual companies. 
 

Exchange of information and joint ventures 

BDI would like the explanations and examples to be supplemented to in-

clude exchange of information with regard to joint ventures. For practical 

implementation of the law, it would be particularly helpful to have an ex-

planation as to the extent that article 101 TFEU is applicable to information 

flows  
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gated by their respective parent companies), 

- between the JV and the parent companies (e.g. information needed to 

steer the JV or use of knowledge generated in the JV within the respec-

tive parent companies for different projects), and 

- between the parent companies, insofar as this relates to the JV. 

 

4.  Agreements on joint production, points 144 et seq., horizontal guidelines  

BDI welcomes the fact that the Commission devotes more space to subcon-

tracting agreements between competitors in points 145 et seq. horizontal 

guidelines. In the rules that currently apply, there is a deficiency of more 

specific benchmarks for the admissibility of such agreements, which are 

very important for many companies. The mention at the start of the section 

on agreements on joint production makes it clear that the entire section ap-

plies to subcontracting agreements. 

 

5. Purchasing agreements, points 189 et seq., horizontal guidelines  

The revision of the guidelines with regard to purchasing agreements is 

broadly welcome. As we understand it, the revision does not make any fun-

damental changes but confirms the core explanations in the existing hori-

zontal guidelines and substantiates them further.  

Nevertheless, the Commission continues to assume that purchasing agree-

ments between competitors are not covered by article 101(1) TFEU if the 

parties to the agreement together account for a market share of less than 

15% not only on the relevant purchasing markets but also on the selling 

markets (point 203). However, only purchasing markets should be taken 

into account for determination of market shares. Inclusion of selling mar-

kets for calculation of market share leads to purchasing cooperation agree-

ments of large companies regularly falling within the scope of article 101(1) 

TFEU. To this is added the fact that market shares on selling markets are 

almost impossible to ascertain with legal certainty – especially in the case 

of large purchasing cooperation agreements.  

In BDI’s view, it would be desirable for the new horizontal guidelines to 

clarify the conditions under which application of article 101(1) to purchas-

ing agreements is improbable if the parties are not active on the same rele-

vant downstream markets (i.e. they are not competitors on selling markets). 

In this respect, point 197 poses the general condition of a “significant de-

gree of purchasing power” (which must not extend to market dominance). 

For users, there is still a great deal of uncertainty regarding cases where 
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sons of legal certainty, it would be extremely helpful if the non-specific le-

gal concept of a “significant degree of purchasing power” were to be ex-

pressed in more concrete terms for the case of competition solely on pur-

chasing markets.  

BDI welcomes the fact that indications on exchange of information have 

also been included in the section on purchasing agreements (points 210 et 

seq.). Nevertheless, the indications for the existence of a joint purchasing 

organisation should be made more concrete. In particular, we would be in-

terested to know whether a joint purchasing organisation necessarily pre-

supposes a stand-alone corporate unit. Small and medium-sized enterprises 

in particular will in general not be able to set up such separate purchasing 

organisations. It would also be helpful to have more detailed indications on 

implementation of purchasing cooperation agreements without a separate 

purchasing organisation. 

It is positive that the Commission has deleted from point 215 the restriction 

contained in point 134 of the existing guidelines whereby a dominant mar-

ket position either on the purchasing market or on the selling market rules 

out an exemption. 
 

6. Commercialisation agreements, points 220 et seq., horizontal guidelines  

BDI calls for a further clarification also in the section on commercialisation 

agreements. For instance, it is not clear what the Commission understands 

by “agreements between competitors exceeding a certain size” in point 222. 

The same applies for the treatment of non-reciprocal distribution agree-

ments for which the Commission merely states that the risk of market parti-

tioning or restriction of competition is less pronounced than in the case of 

reciprocal agreements (points 231 and 233). This does not produce clear 

consequences for companies. The introduction of additional safe harbours 

would be desirable here, for instance specifying that non-reciprocal distri-

bution agreements which do not contain any price agreements or cus-

tomer/territorial allocations below a certain joint market share are exempted 

in any event. According to point 235 it is only “likely” that the parties are 

exempted, if their combined market share does not exceed 15 %. 
 

7.  Standardisation agreements, points 252 et seq., horizontal guidelines  

BDI welcomes the fact that the Commission has included pointers for as-

sessment of various competition questions linked to licensing in the hori-

zontal guidelines. In particular, it is helpful that the Commission empha-

sises the generally positive effects of standardisation agreements in point 

258 of the horizontal guidelines and includes a safe harbour for standardisa-
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guidelines. German business campaigns for efficient, transparent and dis-

crimination-free standard-setting. In this respect, it supports the Commis-

sion’s efforts to achieve a clear and balanced policy for protection of intel-

lectual property rights which simultaneously avoids abuse of the standard-

setting process. 

Nevertheless, BDI fears that the current draft would lead to over-regulation 

of standardisation agreements which goes beyond the needs of competition 

law. Despite the generally positive effects of standard-setting agreements, it 

seems at various places in the guidelines that a general suspicion against the 

admissibility of standardisation agreements driven by antitrust concerns de-

termines the basic line taken in the draft. In our view, this is not justified. In 

the overwhelming majority of cases, the tension between the different inter-

ests of the parties described by the Commission will produce a balance and 

prevent individual companies from asserting their interests one-sidedly to 

the detriment of competitors and/or customers. By contrast with the Com-

mission’s finding, it is not only the interests of competitors for the relevant 

technologies that are represented in standard-setting discussions, but often 

also the interests of end customers, intermediate customers / system integra-

tors, suppliers, manufacturers, vertically integrated technology owners and 

product manufacturers, knowledge / research institutes, etc. BDI calls for 

this broad interest representation to be enshrined as a best practice recom-

mendation for the standard-setting process in the horizontal guidelines. 
 

Individual comments: 

Point 259, horizontal guidelines 

Given the generally heterogeneous composition of companies involved in a 

standard-setting process, we see no particular reason why discussions on 

standardisation could lead “like all meetings between competitors“ to a re-

duction or even elimination of price competition.  
 

Point 260, horizontal guidelines  

This point seems easy to misunderstand. It should be made clear that the 

risk of competing technologies being excluded exists only if the standard – 

de jure or de facto – stipulates a certain technology for an entire product 

type on a binding basis and competing standards for interchangeable prod-

ucts are inconceivable or inadmissible. Otherwise, the competition between 

different standards would prevent the stipulation of a certain technology in a 

standard acting as a market constraint for competing technologies.  
 
 



 

Page 
16 of 24 Points 276 et seq., horizontal guidelines  

BDI would like to see a more concrete formulation of the conditions under 

which a company can benefit from the safe harbour in points 276 et seq. 

Thus, while it is welcome that the Commission tries to take account of both 

the interests of owners of property rights in a measured assessment of their 

rights and the interests of users of industrial standards in open access to the 

relevant markets, there are still many open questions. For instance, regard-

ing the obligation for disclosure of the requisite intellectual property rights 

in point 281, it is not clear how the Commission wants to ascertain that an 

IPR holder has made “reasonable efforts” to establish itself as the owner of 

potentially necessary property rights for the standard in question. Also un-

clear is what is understood by “essential IPR” in the framework of the obli-

gation to submit a FRAND commitment in point 282. It would also be help-

ful to have more detailed indications on the question of when the Commis-

sion believes that a licence has been awarded under “reasonable” conditions 

– for instance, what criteria the Commission applies for assessment of the 

level of licence fees (point 283). The indications in points 284 et seq. do not 

help in this respect (see below). 
 

Point 284 et seq., horizontal guidelines  

Although the Commission’s explanations in points 284 and 285 relate to ar-

ticle 102 TFEU and therefore have no immediate relevance for a competi-

tion assessment of standard-setting agreements in accordance with article 

101, BDI welcomes the objective of giving companies benchmarks for the 

determination of fair and reasonable licence fees. The Commission’s pro-

posal that the licence fees that a company charges for a patent should be 

compared before and after standard-setting should however be revisited to 

examine its workability – this method is likely to lead to uncertain results in 

particular in cases involving complex and dynamic development processes.  

BDI agrees with the Commission regarding the assessment of cost-based 

methods. These are not suitable for determining the economic value of pat-

ents. In the first place, as the Commission rightly points out, there are major 

practical difficulties for estimating costs. In the second place, cost-based 

methods are also essentially not suited for determining the true economic 

value of patents. Among other things, an entirely cost-based assessment 

says nothing about an appropriate margin. In addition, a purely cost-based 

value assessment of patents would structurally jeopardise or even impede 

the intended reward and incentive function of the patent system. The pur-

pose of safeguarding patent rights is to reward the owner for his work, and 

to encourage him and others to develop and explore new technologies.  
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pert assessments. The task of the Commission should be to develop guide-

lines which experts can use to reach their assessments. In addition, BDI has 

doubts about whether it is possible to determine different economic values 

for essential patents under the same standard. All essential patents under a 

standard will regularly have the same economic value, since a functional 

product on the basis of this standard cannot be produced and used without a 

licence for these patents. 
 

Point 287, horizontal guidelines  

BDI has doubts about the practical relevance of a unilateral prior disclosure 

of the most restrictive licensing terms. In many cases, any transparency 

gained in this way would not help to prevent anti-competitive licensing 

terms after standard-setting. First, there will be no comparability in the ma-

jority of cases. Licence fees can encompass one-off payments, on-going 

fees, fixed amounts, percentage amounts of product sales price, minimum 

fees, prepayments, volume rebates and other forms of compensation as well 

as combinations of the above. Second, many years usually pass between the 

first draft of a standard and mass sale of the relevant products, which could 

raise questions about references to most restrictive licensing terms. Licens-

ing terms that are several years old no longer offer much help for determin-

ing the current value of the relevant patents and the underlying technology, 

which may have changed fundamentally in the intervening period. Lastly, 

BDI warns about overburdening decisions on the technically correct stan-

dard with economic questions. 

Against this background, BDI is in favour of the Commission classifying 

unilateral prior disclosure of the most restrictive licensing terms only as a 

tool for preventing negative competitive effects through standard-setting 

agreements. 
 

Point 288, horizontal guidelines  

BDI encourages the Commission to rethink the assumption in point 288 ac-

cording to which the inclusion of substitute technologies in a standard may 

limit intertechnology competition and is likely to give rise to restrictive ef-

fects on competition. First, it is today already the rule rather than the excep-

tion that agreed standards include not only essential but also substitute tech-

nologies. Second, it is difficult to understand why the inclusion of technol-

ogy A in standard X should prevent a technology that can be substituted for 

A in standard Y. At most, a certain effect could arise if the relevant prod-

ucts have to meet standards X and Y cumulatively so that it would be more 

cost-efficient to include and use only one of the two substitute technologies.  
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Information needed for application of standards must be available to poten-

tial new market participants. One obstacle to this could be the sometimes 

very high selling prices for standardisation texts. Access to the texts should 

be simplified, so that small and medium-sized enterprises in particular also 

have the possibility to find out about standards. 
 

Point 314, horizontal guidelines  

The German version of this could be understood to mean that especially in 

the case of de facto industry standards special significance is assigned to 

market shares when assessing the magnitude of the remaining sources of ac-

tual competition. This cannot be the intention. 

 

C. Comments on the draft R&D regulation (including the relevant sec-
tion in the horizontal guidelines) 

I.  General comments 

The significance and many manifestations of cooperation between compa-

nies in the field of research and development and the resulting implications 

for competition call for a shared understanding of how to assess such coop-

eration agreements. The rules set out in the R&D regulation and the accom-

panying explanations in the Commission’s horizontal guidelines should 

therefore be given an extremely positive evaluation: they make it easier for 

the companies involved to carry out a self-assessment and to manage R&D 

agreements. They also stimulate innovations and hence competition through 

exemptions.  

However, this draft R&D regulation comprises a number of rules that attract 

our criticism. These are described briefly below.  

II. Individual comments 

1. Side agreements in R&D agreements which do not restrict competition  

BDI repeats its call for an unambiguous clarification in the horizontal 

guidelines that side agreements in R&D agreements which do not materially 

restrict competition despite imposing restraints on the partner should not be 

assessed in line with the requirements of the R&D regulation. Otherwise 

there would - even in the case of an R&D cooperation agreement between 

non-competitors which is completely unproblematic in terms of competition 

law - be a need for equal access to so-called background know-how in ac-

cordance with article 3(3) R&D regulation as soon as the R&D agreement 

contains a side agreement which does not materially restrict competition,  
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to be provisions which do not constitute the actual object of R&D agree-

ments but which are directly linked to and necessary for their execution, e.g. 

the obligation not to carry out any R&D work in the same or a closely re-

lated area alone or with third parties during the validity of the R&D coop-

eration agreement. This already corresponds to the idea set out in the R&D 

regulation that such side agreements are generally exempt in accordance 

with article 1(2) of the existing R&D regulation, even in the case of coop-

eration agreements which are relevant for competition law.  

Furthermore, such a clarification would fit in with the principle of imma-

nent exception recognised in jurisprudence: if an R&D agreement is admis-

sible as such under competition law and does not encounter any objections 

on antitrust grounds, this should also apply for any side agreements associ-

ated with the R&D agreement. Otherwise, the R&D cooperation agreement 

would fall due merely to a restrictive side agreement within the scope of the 

R&D regulation and this would make compliance with other requirements 

of the R&D regulation necessary. However, this does not seem justified.  

Almost all R&D agreements between non-competitors – including those 

that are completely unproblematic in terms of competition law – regularly 

comprise agreements along the lines described above. The purpose of such 

side agreements is primarily to safeguard the success of R&D work by 

pooling forces in a research project, but not to constrain the competitive be-

haviour of the participating companies. In these cases, it cannot be the wish 

to apply article 101 TFEU and the requirements of the R&D regulation 

through the back door. This also corresponds to the explanations in the 

horizontal guidelines whereby only a very few R&D cooperation agree-

ments fall within the scope of article 101(1) TFEU (point 123). 

Side agreements in R&D agreements relevant for competition law, i.e. with 

material competition-restrictive effects, could continue to be exempt in ac-

cordance with article 1(2) R&D regulation. 

2. Specialisation on research and development, article 1(12) R&D regulation  

According to article 1(12) R&D regulation, each of the parties must carry 

out some of the research and development activities. Under the specific 

wording of this provision, this does not include a scenario where “one party 

carries out all the research and development and the other party merely fi-

nances these activities or exploits the results”.  

In our view, this provision is extremely problematic and jeopardises the in-

centive to carry out joint R&D activities generally. It is difficult to under-

stand why financing should be less favourably regarded than the actual per-

formance of the R&D work. For that reason, instead of the new version, 
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existing R&D regulation: “...c) allocated between the parties by way of 

specialisation in financing, research, development, production or distribu-

tion” .  

This is particularly important because financing plays a central role in R&D 

plans: new products can only be developed and the corresponding projects 

can only be carried out if financing is secured. Accordingly, financing is 

just as important a component of joint R&D as the performance of the ac-

tual R&D work. Hence, the parties should also be able to benefit from the 

provisions of the R&D regulation if the contribution of one party is limited 

to a purely financial involvement in the division of work.  

3. Specialisation in exploitation, article 1(13) R&D regulation  

According to the draft wording of article 1(13) R&D regulation: “each of 

the parties must carry out some of the exploitation of the results in the in-

ternal market”.  In particular: “each party must carry out in the internal 

market some distribution activities regarding the contract products, for ex-

ample, in relation to certain territories, customers or fields of use allocated 

to it”.  

In our view, this provision prompts major reservations. The parties should 

be free to determine how they exploit the results, in particular distribution 

of the contract products. This is also provided for in article 2(11)(c) of the 

existing R&D regulation (cf. “…c) allocated between the parties by way of 

specialisation in research, development, production or distribution”). 

The new provision removes the incentive for parties to carry out joint R&D 

activities. The division of tasks relating to research, development, produc-

tion and distribution is a central element for evaluation of R&D plans. Es-

pecially in cases where one of the parties brings a great deal of know-how 

and intellectual property into a joint R&D project, sole marketing by one 

party for a specified period can be particularly important. For this reason, 

the existing provision should be maintained – and supplemented to include 

financing. 

4. Concept of “potential competitor”, article 1(16) R&D regulation  

BDI is pleased that the Commission has specified the concept of “potential 

competitor” more closely in article 1(16) R&D regulation. A potential com-

petitor is now an undertaking “that, absent the research and development 

agreement, would, on realistic grounds and not just as a mere theoretical 

possibility, in case of a small but permanent increase in relative prices be 

likely to undertake, within not more than three years, the necessary addi-

tional investments or other necessary switching costs to supply a product, 
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tract product or contract process on the relevant geographic market”. 

However, we would be interested to know why the Commission has chosen 

a timeframe of three years, whereas point 10 of the horizontal guidelines 

talks about a potential market entry “within a short period of time” and 

point 27 of the guidelines on vertical agreements sets a period of maximum 

one year. It is also unclear what requirements are to be placed on the fore-

cast as to whether an undertaking genuinely could or would invest in substi-

tute or complementary products within the three-year period. The parame-

ters that the European Commission deems relevant for the assessment 

should be clarified. 

5. Disclosure of all existing and pending intellectual property rights, article 
3(2) R&D regulation  

Article 3(2) R&D regulation stipulates “that prior to starting the research 

and development all the parties will disclose all their existing and pending 

intellectual property rights in as far as they are relevant for the exploitation 

of the results by the other parties”.  

BDI finds this disclosure obligation problematic. In particular, before re-

search and development works starts it is often difficult to foresee what in-

tellectual property rights will actually be relevant for the research and de-

velopment plans and the results which emerge. Furthermore, verification of 

potentially relevant intellectual property rights is extremely difficult when 

there is a large patent portfolio, as well as very time-consuming.  

Inasmuch, complying with this obligation seems hardly possible. Neither 

does the provision appear to be absolutely necessary, since relevant know-

how (and probably patents as well) which are needed for exploitation of the 

results has to be licensed in any event in accordance with article 3(3) R&D 

regulation.  

This obligation together with the resulting possibility of non-compliance 

conceals a potential liability risk for the parties. This is likely to reduce the 

incentive to carry out joint R&D activities. 

In our opinion, the provision should therefore either be deleted or be refor-

mulated in such a way that (a) it refers to the “indispensible” character of 

intellectual property rights for subsequent exploitation of the R&D-results – 

as is also the case in article 3(4) R&D regulation – and (b) only requires the 

parties to make reasonable efforts to identify relevant intellectual property 

rights and to disclose the rights identified on the basis of these efforts.  Al-

ternatively, thought could be given to a provision that requires ex post dis-



 

Page 
22 of 24 closure of additional relevant intellectual property rights identified during 

the course of the joint R&D. 

6. Access to pre-existing know-how, article 3(4) R&D regulation  

According to article 3(4) of the draft R&D regulation, “each party must be 

granted access to any pre-existing know-how of the other parties, if this 

know-how is indispensible for the purposes of its exploitation of the re-

sults”.  

Under the definition contained in article 1(10), the concept of know-how 

encompasses “a package of non-patented practical information”. In other 

words, patents are excluded from the scope of “know-how”.  

This raises the question of (i) whether the parties are obliged in any way to 

grant each other access to patents that are indispensible for exploitation of 

the results, or (ii) whether the parties have to disclose relevant patents but 

can make this dependent on payment of fair and non-discriminatory licence 

fees.  

Furthermore, regarding the reciprocal disclosure of know-how, it must also 

be wondered whether the parties should make access dependent on payment 

of fair and non-discriminatory licence fees. 

In light of these questions, a clarification seems desirable in the interest of 

legal certainty.  

7. Market share threshold and duration of exemption, article 4 R&D regula-
tion  

BDI encourages the Commission to introduce a further safe harbour along-

side the market share threshold in article 4(3) R&D regulation or at least in 

the horizontal guidelines, drawing inspiration from US practice. In our 

view, general reservations about competition should be ruled out if there are 

at least two further independent research projects with comparable re-

sources as well as the R&D cooperation agreement under assessment. This 

view is also shared in the literature (e.g. Fuchs in Immenga/Mestmäcker, 

Wettbewerbsrecht EG/Teil 1, 4th edition, R&D regulation, point 95). 

The proposed safe harbour provision would take proper account of the 

competition situation on the research and innovation market and would be 

sufficient without a market share assessment on the product markets. Where 

further independent research projects with comparable resources exist, it 

would be ensured that the proposed R&D cooperation agreement cannot 

materially restrict research and innovation competition. This would apply 

even if the R&D cooperation partners were to hold significant market shares 

on the relevant product market. Their market position on the relevant prod-

uct market says nothing about how their market position should be assessed 
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The proposed safe harbour provision is in line with US practice. A corre-

sponding provision is also contained in the “Antitrust Guidelines for Col-

laborations among Competitors” drawn up by the Federal Trade Commis-

sion and US Department of Justice (April 2000, page 26 et seq.). 

If in 2000 the US antitrust authorities wanted to recognise a safe harbour 

only in the case of three further independent research projects, thought 

could now be given to setting this threshold at two further independent re-

search projects. In most cases it can then be assumed that an R&D coopera-

tion agreement, even one between competitors and with joint exploitation, 

is eligible for exemption. 

Lastly, the proposed safe harbour provision would mean greater legal cer-

tainty for companies, even if it will not always be easy to identify compara-

ble research projects in individual cases. 

8. Distribution restriction, article 5(d) R&D regulation 

Under the currently valid provision in article 5(e) R&D regulation, a restric-

tion on the freedom of involved companies regarding the choice of custom-

ers to be served is possible for the exempted timeframe of seven years from 

the first time that the contract products are placed on the market. The provi-

sion allows a restriction on both active and passive distribution. 

By contrast, according to article 5(d) of the draft R&D regulation, only a re-

striction on active distribution would still be possible whereas passive dis-

tribution could no longer be restricted. 

However, in BDI’s view, it is precisely the possibility to restrict distribution 

to certain customers for a certain period of time without distinction that 

constitutes a fundamental incentive for carrying out joint R&D. This incen-

tive is also legitimate from the angle of competition law since there is a ma-

jor risk of passive sales especially in the case of innovative products devel-

oped in a joint R&D project. A strong incentive for joint R&D and the asso-

ciated product innovations will continue to exist only if there are compre-

hensive restriction rights. The proposed new provision diminishes these in-

novation incentives and hence endangers the implementation of R&D plans 

generally. In order not to endanger implementation of joint R&D plans, the 

old provision should be maintained here. 

 
D. Comments on the draft specialisation regulation  

According to article 3 in conjunction with article 1(7) specialisation regula-

tion, a second market share threshold of 20 % on the downstream market-

would be introduced for specialisation agreements on the production of in-
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captively for the production of downstream products which are sold by 

these parties on the commercial market. The introduction of a second mar-

ket share threshold is similar to the approach that the European Commission 

has already applied in the framework of the new vertical block exemption 

regulation. 

We have already voiced our criticism of the concept of market share thresh-

olds. The scope for exemption under the specialisation regulation would be 

restricted by the introduction of an additional threshold, and the practical 

relevance of the specialisation regulation would be diminished. Moreover, 

the introduction of the second threshold would lead to a further fragmenta-

tion of the conditions for application of block exemption regulations. We 

therefore recommend that the Commission refrains from introducing a sec-

ond market share threshold. 
 
 
  
 
 
Niels Lau     Nadine Rossmann 


