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Broadcasting Communication

DR fully supports both the EBU’s and the Nordic PSB’s reply to the Commissions
consultation on the draft revised Broadcasting communication.

However, DR would like to take the opportunity to comment on certain provisions
of the draft communication as well, because DR feels that the draft communication
goes beyond what is necessary and acceptable to adapt the existing 2001-
Communication to the digital media environment.

In sum, DR finds that the draft communication no longer provides a flexible
instrument allowing Member States to define the public service remit solely with
respect to the national needs and culture.

In addition, the draft communication is no longer aliowing Member States to design
the national procedures which suits them best to ensure a compliance with the
relevant provisions of EC Treaty, as it imposes on Member States a number of new
and detailed obligations, foremost the obligation to conduct an ex-ante market
impact assessment. This may not only result in a severely limiting of the scope of
public service activities - especially with regard to new platforms and new (non-
linear) services - but also may endanger the public broadcasters possibilities to
fulfill their “traditional” public service duties, as a market impact assessment will
be very costly. This may be especially a problem for smaller public broadcasters
struggling with a tight budget.



Furthermore, DR regards the inclusion of an ex-ante market impact assessment as
contrary to the principle of subsidiarity, as it is for the Member States to define the
scope and ensure the fulfillment of the public service remit.

In this respect, DR strongly opposes the introduction of an ex-ante market impact
assessment, which seems to be built on the assumption, that new services need
more regulation than traditional public services, as these allegedly have greater
potential to distort competition in relation to commercial operators. DR considers
the Commissions approach in the draft communication to be wrongly biased to the
advantage of commercial broadcasting and to the detriment of public service
broadcasters.’

DR would like take the opportunity to comment in greater detail on this and other
provisions of the draft communication, which DR considers to be harmful to the
future fulfilment of DR’s public service remit. These are the following sections:

Definition of the public service remit (para. 46 - 55),

new services and market impact assessment (par. 56-64),
supervision (par. 62, 68-69, 99, 106),

reserves (para. 94-96),

Vi RN

pkt. 62 of the current communication - smail member states.

Ad 1: definition of the public service remit (paragraph 46 - 55)

DR opposes the introduction of criteria into the definition of the public service remit
that are foreign to the concept of services of general economic interest, such as
method of financing, distribution form or the activities of commercial operators.

By including these elements in the public service remit, the draft communication
goes beyond manifest error and limits Member States well-established discretion
when determining the scope of the public service remit.

Introductory remarks
As stated in par. 46-47 of the draft communication, the definition of public service
remits falis within the competence of the Member States, while the Commission’s

! See DR’s answer to the Commission’s public consultation as published on the Commission’s
homepage

hitp://ec.europa.eu/competition/state aid/reform/comments broadcasting/dbe. pdf, par.
1.1,




role is limited to checking for manifest errors. It is not for the Commission to
decide whether a programme is to be provided as service of general economic
interest, nor to question the nature or the quality of the product.

In this respect, the Amsterdam Protocol states that the specificity of public service
broadcasting in the Member States is directly related to the democratic, social and
cultural needs of each society and to the need to preserve media pluralism. The
definition of the public service remit is with other words closely linked to each
states cultural inheritance and therefore a national matter.

Furthermore, the Amsterdam Protocol states that “The provisions of the
establishing the European Community shall be without prejudice to the competence
of the Member States to provide for the funding of public service broadcasting
insofar as such funding is granted to broadcasting organisations for the fulfilment
of the public service remit as conferred, defined and organised by each Member
State, and insofar as such funding does not affect the trading conditions and
competition in the Community to an extent which would be contrary to the
common interest, while realisation of the remit of that public service shall be taken
into account.”

It follows from the Amsterdam Treaty that the definition of the public service remit
falls within the competence of Member States leaving it to the Commission only to
check for manifest errors, more precisely to an assessment if the service in
question is fulfilling the democratic, social and cultural needs of the relevant
society.

The draft communication introduces at several points foreign elements to the
public service remit and is hereby disregarding the principle of subsidiarity. As a
result, the draft communication limits Member States competences to ensure a
clear and adequate definition of the public service remit.

In this regard all elements foreign to the definition of public service should be
eliminated from the draft communications’ chapter on the definition of the public
service remit.

Pay services (par. 52-55)
The draft communication discusses in par. 52-55 the possible impact of
remuneration at the point of consumption on the public service nature of a given



service, Generally, the Commission recognises the possibility for Member States to
include pay services as part of the public service remit.

However, DR opposes the negative assumption in the draft communication that
“the remuneration of a public service broadcaster at the point of consumption may
negatively affect the universality of such services to society” and that “a special
vigilance is necessary with regard to these services” as stated in par. 54.

Furthermore, DR finds that par. 55, stating that “the element of remuneration is
one of the aspects to be taken into account when deciding on the inclusion of such
services in the public service remit” is directly conflicting with the case-law of the
Court of First Instance.

The Court of First Instance (hereinafter: CFI) has made it clear in the SIC-case?®
and the TV2 Denmark-case® that the definition of public service cannot be made
dependant on its method of financing: “The possibility open to member states to
define broadcasting SGEIs broadly, so as to cover the broadcasting of full-spectrum
programming, cannot be called into question by the fact that the public service
broadcaster also engages in commercial activities, in particular the sale of
advertising space. Calling such activities into question would be tantamount to
making the very definition of the broadcasting SGEI dependent on its method of
financing. An SGEI is defined, ex hypothesi, in relation to general interest which it
is designed to satisfy and not in relation to the means of ensuring its provision. As
the Commission points out in point 36 of the Communication on broadcasting, ‘the
question of the definition of the public service remit must not be confused with the

question of the financing mechanism chosen to provide these services’.”*

Consequently, the element of remuneration is irrelevant when assessing whether a
service is consistent with the remit as defined by Member States and should be
removed from par. 55 and 60.

Ad 2: New services and market impact assessment (par. 56-64)
The draft communication contains in par. 56-64 a detailed procedure for so-called
new services imposing on Member States a procedure to carry out before launching

? Judgement of the Court of First Instance of june 26th 2008 in case T-442/03.

? Judgement of the Court of First Instance of October 22nd 2008 in joined cases T-309/04,
T-317/04, T-329/04 and T-336/04.

4 Ibid, par. 203 (SIC) and par. 107-108 (TV2 Danmark).



the new service in question. The same procedure applies to already existing
services, which are subject to “significant modifications” such as e.g. going from a
linear to a non-linear distribution (par. 58).

The draft communication states in par. 56 that “significant new services...may
have a significant effect on the market, and may impact on private initiatives and
innovation.” Therefore, this “expansion of publicly funded activities shall be
accompanied by adequate safeguards.” The draft communication names as
examples for new services “non-traditional media services” and “pay services.”

DR takes a critical stand against these procedural safeguards - especially the ex-
ante market impact assessment in par. 61 - for new services for the following
reasons:
a) it falls within the Member States competence to define the public service
remit for all services,
b) there should be no separation between “old” and “new” services,
c) there is no legal basis for the introduction of a market impact assessment,
d) the market impact assessment contradicts the TV2-judgement,
e) the market impact assessment imposes an unnecessary administrative
burden upon public service broadcasters, and
f) the obligation to conduct a market impact assessment for new services
hampers public service broadcasters fulfilment of the public service remit in
the digital environment,

ad a) Member States competence to define public service remit
As already stated above, it falls within the competence of the Member States to
define the public service remit. This applies both to already existing services and
new services.

Member States have broad discretionary powers to define what they regard as
services of general economic interest, as it was recently confirmed by the CFI in
the TV2 Denmark-case®, where the Court held that “the power of the Member
States to define broadcasting SGEIls in broad and gualitative terms, so as to cover
the broadcasting of a wide range of programmes, cannot be disputed”(’, that
Member States have the possibility “to define broadcasting SGEIs broadly, so as to

> Judgement of the Court of First Instance of October 22nd 2008 in joined cases T-309/04,
T-317/04, T-329/04 and T-336/04.
5 Ibid, par. 113.



cover the broadcasting of full-spectrum programmmg"? and that TvV2 Denmark’s
definition of the broadcasters public service obligations as “to offer the entire
Danish population varied television programming which aims to provide quality,

versatility and diversity” was “perfectly clear and precise”.®

The requirement of a prior assessment to Member States in regard to the definition
of the public service remit goes beyond the control for manifest error and limits
Member States’ competences. The Commission has no competence to impose a
particular procedural path for a new public service remit or the expansion of an
already existing public service remit.

In this connection, it should also be mentioned that the CFI confirmed the
possibility for public service broadcasters to broadly define the public service remit
as covering the new media environment and approved TV2’'s definition to provide
as a public service "through television, radio, Internet and the like, a wide range of
programs and services comprising news coverage, general information, education,
art and entertainment".’

Ad b) No distinction between "old” and "new” services
The ex-ante assessment of every new service goes beyond the existing
requirements as laid down in art. 86 (2) and 87 EC Treaty. There is no comparable
procedure imposed for already existing public service remits, meaning that Member
States discretion to define public service remit according to the draft
communication varies in scope — depending of the services qualification as “new”

or “old”.

This contradicts the broad discretion of defining the public service remit which
Member States enjoy according to the Amsterdam Protocol and which has recently
confirmed by the CFI in the TV2-judgement. This discretion applies to the totally of
the services offered by a public service broadcaster and thus, to already existing
and future services, which are not part of the public service remit yet. It cannot
vary in scope, just because a service did not already exist at the time of the
publishing of the new communication.

As a consequence, new services justifiably cannot be subject to a different
procedural regime than already existing services.

7 Ibid., par. 107.
8 Ibid, par. 117.
% Ibid., par. 115.



Furthermore, DR finds that this difference in the treatment of public services leads
to an unnatural separation of public content, which may be offered in various forms
and on various platforms. This will be especially relevant with services that qualify
both as traditional and new by means of distribution.

In this regard, the draft communication should recognize that public service remits
form an entity and are technologically neutral, meaning that they are not
dependant on a specific network or a special distribution form (se also in this
context the common position paper as adopted by 19 Member States - hereunder
Denmark - in January 2008, principle 6 and DR’s answer to Commission’s public
consultation - par. 2.2.4).

Ad ¢) no legal basis
DR questions the legal basis for introducing an ex-ante market impact assessment
obligation (*...Member States sha/l assess the distortive impact...”).

In general, Member States have in respect to public funding of public services to
comply with the rules sat out in art. 86 (2) and 87. These provisions do not require
an ex ante market impact assessment for new services under an existing state aid
scheme. The same applies to the Amsterdam Protocol, which interprets art. 86 and
87 of the EC Treaty and is not requiring Member States to carry out a broad
market impact assessment either.

A communication - which has no binding legal effect - is not the appropriate legal
instrument to impose new obligations on Member States, which did not already
exist at the time of the publishing of the draft communication. Therefore, the only
obligations Member States have in regard to existing state aid are the ones as
stipulated in art. 86-88.

Ad d) the market impact assessment contradicts the TV2-judgment
In par. 61 the draft communication requires that Member States “shall assess the
distortive impact...of a new service on commercial offers® and should “consider,
inter alia, the existence of similar or substitutable offers in the market...”.

This does not correspond with the Tv2-judgment, where the CFI clarified the
relation between the competence of Member States to define the public service
remit and the reference to the activities of commercial broadcasters: “To accept



that argument and thereby to make the definition of the broadcasting SGEI
dependent - through a comparative analysis of programming - on the range of
programming offered by the commercial broadcasters would have the effect of
depriving the Member States of their power to define the public service. In fact,
the definition of the SGEI would depend, in the final analysis, on commercial
operators and their decisions as to whether or not to broadcast certain programs.
As TV2 A/S rightly submits, when the Member States define the remit of public
service broadcasting, they cannot be constrained by the activities of the

commercial television channels."'?

Thus, the impact which a (new) service might have on the market is irrelevant
when defining the public service remit. As already stated, the validity of including
new services into the public service remit is to be solely assessed on the basis of
the nature, content and satisfaction of democratic, social and cultural needs of the
relevant society by the service. A new services impact on the (commercial) market
is not a relevant criterion when defining the public service remit.

Furthermore, DR finds that taking into account the assessment criteria as set out in
par. 61 and footnote 40 of the draft communication inevitably will result in the
evaluation that every new service distorts competition, unless the service

+ is completely new,

s has no commercial potential, and

+ is not offered by any other (commercial) operator on the market.

In this respect footnote 40 states:”..the closer the new service is to existing
commercial offers, the more likely it is to drive viewers away from commercial
operators and the more it will distort competition. The greater the potential for
commercial exploitation of the new service, the more important this effect will
be...”

In other words, the draft communication indirectly introduces the principle of
market failure to the public service remit, a principle which was explicitly refused
by the CFI in the TV2-judgement:”...it is wrong for SBS and Viasat to claim that the
broadcasting SGEI should be limited..to the broadcasting of non-profitable
programming.”!

Therefore, any market impact assessment as regarding the definition of the public
service remit should be deleted from the draft communication.

0 1bid., par. 123.
Y Ibid.,par. 109.



Ad e) unnecessary administrative burden
In DR’s view, a lengthy ex ante evaluation of every new service will result in
considerable extra costs for the public broadcaster, which as well is faced with an
increased administrative burden. This is especially problematic for small public
service broadcasters as DR working on a tight budget.

DR is of the opinion that the already in Danish law existing procedures for new
services are sufficient for ensuring that a new service complies with DR’s public
service remit. As described under the public consultation, DR has to conduct a
public value test in order to make sure that a new service fulfils the democratic,
cultural and social needs of society. The results of these tests must be submitted to
the Radio and TV Board, an organ independent from DR. DR must await the
decision of the Board before commencing the service in question.*?

Expanding the public value test to also contain a market impact assessment will
considerably increase DR's costs, which otherwise might be used for the
improvement of already existing public services. In the end this will entail a
decrease in quality to the detriment of the consumers.

Ad f) Hampering the fulfillment of the public service in the digital environment
Moreover, the obligation to conduct an ex ante assessment will significantly delay
the development and launch of new services and will disable public broadcasters to
keep pace with the constantly developing technology and the changing needs and
demands of society, especially of younger consumers. This may ultimately hamper
the fulfillment of the broadcaster’s public service duties in the digital environment
which - inter alia ~ are recognized by two resolutions adopted by the Committee of
Ministers of the Council of Europe in January 2007.

In its Recommendation on media pluralism and diversity of media content!®, the
Committee of Ministers called upon the member states of the Council of Europe “to
ensure that existing public service media organisations occupy a visible place in the
new media landscape” and to “allow public service media organisations to develop
in order to make their content accessible on a variety of platforms, notably in order
to ensure the provision of high-quality and innovative content in the digital
environment and to develop a whole range of new services including interactive

12 See DR’s answer to the Commission’s public consultation, par. 2.2.1.

13 Recommendation CM/Rec(2007)2 of the Committee of the Ministers to member states on
media pluralism and diversity of media content, adopted on the 31% of January 2008 at the
985" meeting of the Ministers’ Deputies.



facilities”. Furthermore, in the Recommendation on the remit of public service
media in the information society’®, the Committee of Ministers has recommended
that governments of the Council of Europe’s member countries “guarantee the
fundamental role of the public service media in the new digital environment,
setting a clear remit for public service media”, “include (...) provisions in their
legislations/regulations specific to the remit of public service media, covering in
particular the new communication services”.

In sum, the obligation to conduct an ex ante market impact assessment will
considerably slow down the launching of new services, will considerably increase
costs for developing new services and thus, will in the end obstruct the public
broadcaster’s willingness and possibilities to fulfill the public service remits by
taking advantage of new technologies.

Ad 3: Supervision (par. 62, 68-69, 106)

The draft communication contains several requests for Member States to use
independent bodies to control the definition and fulfiiment of the public service
remit (par. 62, 68-69), the broadcaster’s use of public funding (par. 99) and
additionally, the public broadcaster's market behaviour (par. 106). The draft
communication states in par. 69 and 106 that these independent bodies should
have the power to impose appropriate remedies, such as sanctions on the public
broadcaster in order to “ensure respect of the public service obligations” (par. 69)
or “in case of anti-competitive behaviour” (par. 106).

DR is of the opinion that it is for the Member States to choose the appropriate
safeguards to define and entrust the public service remit, in other words it is for
the Member States to determine whether and how these safeguards should be
organized and applied.

The Commission has no power by means of a communication to require that
national monitoring of a public service broadcaster shall be organised in a certain
way. Moreover, the Commission has no competence to reduce Member States
discretion in regard to organising national monitoring of public service broadcasters
by requiring the establishment of independent bodies, which are equipped with
powers determined by the Commission. Any requirement as to what criteria should

% Recommendation CM/Rec(2007)3 of the Committee of the Ministers to member states on
the remit of the public service media in the information society, adopted on 315 of January
2008 at the 985" meeting of the Ministers’ Deputies.
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be used concerning the monitoring of the public service remit goes beyond the
Commission’s competence.

As it comes to anti-competitive behaviour the Commission is not entitled to require
Member States to establish independent bodies which can impose sanctions on the
public broadcaster beyond the sanctions that are applicable for infringements of
art. 81 and 82 and/or the corresponding rules in national competition law.

Public service broadcasters are subject to competition law - both when fulfilling
their public service duties, but also when engaging in commercial activities. In
respect to the later, the Danish Competition Authority oversees DR’s compliance
with art. 81 and 82, respective with §8§ 6 and 11 of the Danish Competition Act.

There is no need, nor legal basis for an additional procedure securing that the
public broadcaster does not engage in any anti-competitive behaviour falling out of
the remit of national and European competition rules.

This also applies to situations which fall within the remit of art. 86-88, such as
overcompensation or cross-subsidisation. The already existing procedures require
in these cases that the (unlawful) funding is recovered. There is no legal basis for
requiring the imposition of sanctions on top of these recovery measures.

At last, an external body which is not limited to control the broadcaster’s
compliance with the public service remit, but also has the power to sanction the
broadcaster in case of anti-competitive behaviour may be a threat to every
broadcaster’s editorial independence and freedom. The CFI stated in the Tv2-
judgement!®, that: “...the EBU...was right to stress the importance, for protecting
the freedom of expression, of the public service broadcaster’s editorial
independence from public authority - freedom of expression which, as defined in
Article 11 of the Charter of Fundamental Rights of the European Union proclaimed
in Nice on 7 December 2000 (O] 2000 C 364, p. 1) and Article 10 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, signed
in Rome on 4 November 1950, includes ‘the freedom to hold opinions and to
receive and impart information and ideas without interference by public authority

and regardless of frontiers”.'®

DR therefore finds that there is no need for particular safeguards besides the
safeguards that are already existing in Danish and Community law, nor at there is

1> With respect to the clarity with which TV2's public service mandate was defined.
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a legal basis for imposing such a requirement on Member States. The Treaty
contains all adequate protections for preventing or sanctioning uniawful behaviour,
such as articles 81-82 and articles 87 - 88.

Ad 4: reserves (par. 94-96, 100)

The draft communication contains in par. 94 ff. rules on reserves, allowing public
service broadcasters a reserve “up to 10 % of the annual budget” {par. 94), or a
reserve in excess of 10 % only in “exceptional and duly justified cases (par. 95).

DR is of the opinion that a reserve of 10 % is an absolute minimum, especially
when taking into consideration that the period over which it is measured is limited
to 4 years.’” The scope of funding is a prerogative of Member States and
consequently, in respect of the principle of subsidiarity, it should be up to each
Member State to determine the level of annual reserves.

DR would therefore welcome a more flexible approach and an extension of the
reference period to more than 4 years in order to aliow the public service
broadcaster a long term and heaithy financial planning.

Ad 5: former paragraph 62 - small member states

Par. 62 of the current Broadcasting Communication states:” The Commission will
also take into account the difficulty some smaller Member States may have to
collect the necessary funds, if costs per inhabitant of the public service are, ceteris
paribus, higher.” This provision has been deleted from the draft communication.

As being one of the smaller public broadcasters, DR has a smaller budget and
smaller administration, but is at the same time facing higher per capita
broadcasting costs than other bigger broadcasters.'® Moreover, the additional and
costly obligations on public service broadcasters, which the Commission is trying to
introduce - especially the ex-ante market impact assessment - will be much more
onerous to DR as a small broadcaster.

16 par. 118.
17 Se DR’s answer to the Commission’s public consultation as published on the Commission’s

homepage
http://ec.europa.eu/competition/state aid/reform/comments broadcasting/dbe.pdf.
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DR joins therefore the position as expressed in the Nordic Public Service
Broadcaster’s answer to the Commission and asks the Commission to reintroduce
par. 62 of the current communication.

Yours sincerely,

P

~ /,
Maria Rgrbye Rgnn
Director Legal and Public Affairs

Danmarks Radio

18 Se also the Nordic Public Broadcasters answer to the Commission.
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