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I. Introduction/Executive Summary 

Shearman & Sterling LLP welcomes the opportunity to comment on the Commission’s draft 
notice on immunity from fines and reduction of fines in cartel cases (the “Draft Notice”). 

Our comments are guided by our experience in advising clients in their interaction with the 
Commission and with national authorities and courts both within and outside the EU, and in 
designing cartel prevention policies for our clients.  However, in presenting its comments, 
Shearman & Sterling is not expressing the views of any of its clients in particular. 

The Draft Notice is an important step in the right direction as it clarifies a number of concepts 
contained in the 2002 Notice and introduces new concepts, such as the marker system, which 
will further enhance the efficiency of cartel enforcement activity at the EU level.  We 
welcome the use of many of the mechanisms introduced by the Draft Notice in the ECN 
Model Leniency Programme, which we consider as a positive step towards an ultimate “one 
stop leniency shop.”  However, in the context of this submission, we focus on a number of 
issues where we still see some room for improvement. 

We believe that amendments to the 2002 Commission notice on immunity from fines and 
reduction of fines in cartel cases1 (the “2002 Notice”) should aim at achieving a system 
which (i) helps uncover and investigate cartels efficiently, (ii) is not wasteful of Commission 
resources and (iii) does not harm competition through the introduction of counter-productive 
“gaming” strategies among cartel members. 

The small number of published decisions in cases based on the 2002 Notice makes it difficult 
to identify the shortcomings of the 2002 Notice and therefore to fully assess the modifications 
introduced by the Draft Notice.2  Nevertheless, we agree with the Commission that a review 
of the 2002 Notice is timely because of the recent publication of the new Guidelines on the 
method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 1/2003 (the 
“Fining Guidelines”).3 

The Fining Guidelines mark a sharp increase in the fines to be imposed on cartel members.  
While higher fines may increase the appeal of a request for immunity, it also results in a 
relatively harsher treatment of the other cartel members that can only apply for a reduction in 
fines.  In our view, given the new requirement concerning “compelling evidence” regarding 
the gravity or the duration of infringements, and uncertainties surrounding the granting of 
reductions of fines,4 it cannot be excluded that in the case of cartel members other than the 
immunity applicant, harsher fines actually result in an increased incentive not to cooperate 
but rather to put their efforts into procedural or other defenses. 

                                                 
1  O.J. C 45 of 19.02.2002. 
2  “[S]ince the entry into force of the current Leniency Notice on 14 February 2002 until the present, the 

Commission has taken formal decisions in 5 cartel cases in which companies co-operated with the 
investigations under the 2002 Leniency Notice,” see Commission memorandum of 29/09/2006, 
Competition: Commission proposes changes to the Leniency Notice – frequently asked questions, 
MEMO/06/357. 

3  O.J. C 210 of 1.09.2006. 
4 See parts IV.C and III.B below. 
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We believe that, in this context, a review of the 2002 Notice should have focused on making 
applications for a reduction attractive even in light of the Fining Guidelines.  Instead, certain 
aspects of the Draft Notice tend to aggravate the treatment of applicants for a reduction of 
fines and to compound the effect of the harsher approach under the Fining Guidelines. 

The immunity applicant is the Commission’s “Trojan horse” inside a cartel and it is 
understandable that the Commission has an incentive to enhance the immunity applicant’s 
legal certainty.  The introduction of a marker system is an important improvement in this 
respect.  We believe, however, that the Draft Notice still leaves room for further 
improvement in the treatment of immunity applicants.  We also believe that there are cases 
where it would be helpful to have a marker system apply to applicants for a reduction of fines 
and that knowing by how much their fine could be reduced might help companies other than 
the immunity applicant to decide on cooperation with the Commission.   

We therefore suggest that the protection of immunity applicants should be further enhanced 
and possibly extended to applicants for a reduction of fines (see Section II) and that the 
rewards for cooperation should be increased in the case of applicants for a reduction in fines 
(see Section III).  We also suggest that the Commission addresses issues common to both 
immunity and leniency applicants and related to the use of its discretionary powers (see 
Section IV). 

II. The protection of immunity applicants should be extended to applicants for a 
reduction of fines and further enhanced 

The “marker” system introduced by the Draft Notice constitutes an important procedural 
improvement for immunity applicants and its extension to applicants for a reduction of fines 
would further improve the investigation of cartels (A).  Despite the procedural attention 
focused on immunity applicants, certain aspects of the system are still discouraging for 
immunity applicants and should be improved (B). 

A. Procedural clarifications for immunity applicants and application of the 
marker system to applicants for a reduction of fines 

1. Time granted under the marker 

The marker system enhances the legal certainty of the immunity applicant because it 
consolidates its priority while allowing it to gather evidence and preventing other applicants 
from “jumping the line.” 

According to the Commission’s explanatory memorandum, “[the] exact time allowed will be 
specified on case by case bases.” 5  This wording leaves the prospective immunity applicant 
uncertain as to whether the Commission will grant it sufficient time to gather the evidence 
required.  Alternatively, if the applicant decides to make a more thorough collection of 
evidence before applying for a marker for fear of not obtaining sufficient time from the 
Commission, it risks losing its priority. 

While we recognize that time limits have to be calculated on a case-by-case basis, and that 
rigid time limits would be counter-productive, we believe that legal certainty would improve 

                                                 
5 Commission memorandum of 29/09/2006, Competition: Commission proposes changes to the Leniency 

Notice – frequently asked questions, MEMO/06/357. 
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if the Draft Notice were to set forth the general rules for the calculation of the time that the 
Commission would allow an immunity applicant.  Such time limits should be linked to the 
difficulty of gathering the evidence “sufficient” to meet the thresholds set out at point 8.6  A 
list of the factors to be taken into account for the grant of a longer time limit could include, 
among other elements, the possible recent acquisition of the company involved in the cartel, 
the destruction or withholding of evidence by the previous management (i.e., prior to the 
company’s contemplating cooperation), the geographic dissemination of the documentary 
evidence, the number of subsidiaries involved, difficulties in locating persons likely to 
provide testimonies, the duration of the cartel practices, and the need to translate documents. 

Another issue to be taken into account when granting a marker is the situation where an 
immunity applicant, e.g. a new owner of a business, may have discovered several cartels and 
where it may be important for the company to obtain a marker that gives sufficient time to 
provide evidence on all cartels.  For companies involved in several cartels, the fear of 
retaliatory denunciation by fellow conspirators, combined with the logistical limitation of 
gathering evidence on multiple cartels at the same time may have a petrifying effect.  In order 
to allow such companies to disclose all their cartel memberships, a “multiple marker” system 
allowing the company to disclose several cartels at the same time could be decisive. 

In any event, knowing what criteria will be taken into account by the Commission when 
deciding on the timing for the marker would help companies determine the most realistic 
timing to apply for a marker. 

2. A marker also for applicants for a reduction of fines 

Applicants for a reduction of fines have an interest in protecting their rank similar to the 
interest of an immunity applicant since the band in which their reduction is determined 
depends on the chronological order of their applications for a reduction.  The Draft Notice 
does not provide for a marker for such applicants.  The same legal certainty that immunity 
applicants enjoy would be helpful to convince other cartel members to cooperate with the 
Commission.   

B. Possible further improvements of the protection of immunity applicants 

1. The requirement to submit “all evidence” upfront 

The Draft Notice requires the immunity applicant to submit “[a]ll other evidence relating to 
the alleged cartel in possession of the applicant or available to it at the time of the 
submission, including in particular all contemporaneous evidence, to the extent that this, in 
the Commission’s view, would not jeopardise the inspections (our emphasis).”7 

The requirement of submitting all evidence suggests exhaustiveness and would seem to imply 
that an oversight at the time of applying for immunity might lead to a loss of immunity even 
if the applicant had provided all the evidence required by the Commission to start a procedure 
and proceed to issuing a decision. A requirement of upfront exhaustiveness would, however, 
be disproportionate when one considers that it goes far beyond the aim to “enable” the 
Commission to “carry out targeted investigations in connection with the alleged cartel.”8  In 
                                                 
6  See part II.B.1 below. 
7  Draft Notice, points 9(b) and 16(a). 
8  Draft Notice, point 8. 
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this respect, the Commission has already decided under the 2002 Notice9 that the obligation 
to submit “all the evidence” is satisfied if the applicant simply supplies “the information it 
needed […] to conduct inspections.”10  The general criterion to be applied by the 
Commission should therefore be one of “sufficient” information and not of exhaustive 
information and it would be helpful to change the Draft Notice accordingly. 

2. The hypothetical application for immunity 

The Draft Notice renders it more difficult to make a hypothetical application for immunity, 
which already existed under the 2002 Notice, by providing for the additional requirement to 
clearly identify the products and services concerned and the geographic scope of the cartel.  
This requirement may make it impossible to submit a hypothetical application in certain 
industries where very few players operate.  More flexibility on the identification of products, 
services and geographic markets should be allowed in order to maintain the possibility for 
applicants in oligopolistic markets to make hypothetical applications.  This may have a 
significant practical impact given that cartels often occur in such markets. 

3. Undertakings that have committed coercion should be able to obtain 
full immunity as can repeat offenders 

Pursuant to the Draft Notice, “[a]n undertaking which took steps to coerce other 
undertakings to join the cartel or to remain in it is not eligible for immunity from fines.  It 
may still qualify for a reduction of fines if it fulfills the relevant requirements and meets all 
the conditions therefor.”11  The Commission justifies this position by explaining that 
“[c]onsiderations of natural justice prevent an undertaking [that has taken steps to coerce 
one or more undertakings to join or remain in the cartel] from escaping sanction 
altogether.”12 

There is a sharp contrast in the Draft Notice between this “dogmatic” attitude regarding 
coercion and the pragmatic attitude regarding repeat offenders who, rightfully, are not 
excluded from immunity.  Regarding repeat offenders, the Commission explains that “[f]or 
instance, when a multiple repeat offender changes management and the new management 
decides to report all cartels in which the company is (or has been) involved, the Commission 
would not like to discourage such applications (our emphasis).”13  The same consideration, in 
our view equally compatible with natural justice, should apply to applicants that have used 
coercion in the past.  Such applicants may also have come under new management or become 
part of an altogether different group following their acquisition.  We do not see a valid 
justification for treating them worse than repeat offenders in the same situation by denying 
them a priori the chance to obtain immunity. 

                                                 
9 The 2002 Notice also includes the condition for the applicant to submit “all evidence” (point 13(a) of 

the 2002 Notice). 
10  Commission Decision of 21 December 2005, Case COMP/F/38.443, Rubber Chemicals, points 353-

355. 
11  Draft Notice, point 13. 
12 ECN Leniency Programme, Explanatory Note, point 22 (the ECN Leniency Programme mirrors the 

Draft Notice regarding coercion and the justification given by the Commission is therefore probably 
common to the ECN Leniency Programme and the Draft Notice). 

13 Commission memorandum of 29/09/2006, Competition: Commission proposes changes to the Leniency 
Notice – frequently asked questions, MEMO/06/357. 
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In the worst case, the exclusion of immunity for cartel members who have used coercion can 
also lead to counter-productive “gaming” among cartel members by encouraging the use of 
coercion among members as a means of ensuring their loyalty to the cartel.  A rule allowing 
the grant of immunity to cartel members who have used coercion coupled with enhanced 
leniency for their victims would remedy these shortcomings. 

III. The Draft Notice should make cooperation by applicants for a reduction of fines 
more rewarding instead of less rewarding 

A. Unchanged bands and heavier obligations to cooperate diminish the incentives 
for applications for a reduction of fines 

The 1996 leniency notice (the “1996 Notice”) was more “lenient” than the 2002 Notice 
because the bands for reduction allowed reductions of up to 75% for the first applicant and up 
to 50% for all other leniency applicants regardless of the order of their application. 

The Commission has, however, changed its policy on reductions and since the 2002 Notice, 
the maximum reduction allowed is 50% and a reduction of 20-30% is open only to the second 
successful applicant for a reduction of fines while all the others can expect at most a 
reduction of 20%.  The Commission’s stated reason is that “all systems should ensure that 
there is a significant difference between immunity from fines and reductions of fines in order 
to make applications for immunity significantly more attractive.”14 

The Commission is proposing to keep the reduction bands of the 2002 Notice unchanged.  
Due to the recent drastic increase in fines since the entry into force in September 2006 of the 
Commission’s new Fining Guidelines, this results in a worsening of the fines for applicants 
for a reduction of fines in absolute terms.  With fines that are now expected to amount to 
multiples of the amounts of fines under the previous guidelines on fining, the sanction for an 
applicant, even if a reduction is granted, is severe and may endanger its economic viability. 

In addition, as explained below,15 higher requirements for cooperation imposed in the Draft 
Notice make it easier to lose all favorable treatment because of a greater risk for a leniency 
(or an immunity) applicant to be found in breach of its obligation to cooperate with the 
Commission. 

A return to bands similar to the bands of the 1996 Notice would decrease the attraction for 
procedural wars of attrition and at the same time increase the gap between the cooperation 
scenario and the non-cooperation scenario because of the increased opportunity cost of not 
cooperating.  We therefore suggest reviewing the bands for possible reductions, for instance, 
by extending the possibility to obtain a reduction of 20-30% to more than one applicant if the 
additional information provided were to add significant value. 

                                                 
14 ECN Leniency Programme, Explanatory Note, point 24.  The ECN Leniency Program has the same 

upper limit of 50% for reduction as the Draft Notice and we assume that the reason for that cap given in 
connection with the ECN program applies to the Draft Notice as well. 

15  See part IV.C below. 
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B. The reduction thresholds are changing again: “compelling evidence” 

The 1996 Notice used the criterion of “evidence which materially contribute to establishing 
the existence of the infringement” (“Material Contribution”).16  The 2002 Notice introduced 
the criterion of “significant added value,” which is maintained in the Draft Notice, and 
removed all reference to Material Contribution.  While Material Contribution has been 
exemplified in a number of Commission decisions, due to the low number of published 
Commission decisions applying the 2002 Notice, little is known about the interpretation of 
the Significant Added Value test, beyond the fact that it is narrower than the Material 
Contribution test under the 1996 Notice.17   

Significant Added Value is assessed by reference to the evidence in the Commission’s 
possession at the time the additional evidence was provided.18  Since access to corporate 
statements is limited to addressees of a statement of objections,19 it is to be feared that even if 
the courts review pleas that the Commission has not correctly assessed the added value of 
certain pieces of information contained in corporate statements, the judgments would not be 
sufficiently precise to allow concrete understanding of the interpretation of Significant Added 
Value.20 

The Draft Notice adds to the little explored criterion of Significant Added Value the novel 
criterion of “compelling evidence.”  Based on the rather sketchy explanation provided in the 
Draft Notice, Compelling Evidence may be a sub-set of evidence which represents 
Significant Added Value and is additionally characterized by the fact that it needs little or no 
corroboration.21  The same uncertainty that still surrounds the notion of Significant Added 
Value four years after its introduction is thus likely to surround the Compelling Evidence 
criterion as well and lessen legal certainty for leniency applicants. 

In addition, the criterion of Compelling Evidence appears to aggravate the situation of 
applicants for a reduction of fines.  Under the 2002 Notice,22 any “evidence relating to facts 
previously unknown to the Commission which have a direct bearing on the gravity or 
duration of the suspected cartel” was rewarded with immunity from increases in fines as a 
result of the use of these facts in the calculation of the fine.  Under the Draft Notice, the 
above expression (“evidence relating to facts etc.”) is qualified by the adjective 
                                                 
16  1996 Notice, point D.2. 
17  Commission Decision of 3 December 2003, case C.38.359, Electrical and mechanical carbon and 

graphite products, points 324-327; in this case, a firm had provided evidence which, according to the 
Commission, “materially contributed” to establishing the existence of the infringement, the 
Commission nonetheless found that “[b]ecause of the quantity and quality of the evidence already 
provided by [another cartel member], the voluntary evidence submitted by [that party] added only 
limited value to the evidence already in the possession of the Commission.”  The same decision rejected 
a claim by the party benefiting from leniency under the 1996 Notice’s “Material Contribution” test, that 
“it ha[d] fulfilled the requirement of having furnished "significant added value" [under] the 2002 
Leniency Notice” as well. 

18  Draft Notice, point 30(a). 
19  Draft Notice, points 33-34. 
20 With the new Guidelines, a SME cartel member who has not been able to meet the Significant Added 

Value test despite its good faith cooperation with the Commission can not realistically expect a 
reduction in its fine due to attenuating circumstances because the reduced fine may well exceed the 
legal maximum of 10% of the turnover. 

21  Draft Notice, point 25. 
22  2002 Notice, point 23. 
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“compelling.”23  In other words, an applicant providing evidence unknown to the 
Commission regarding the gravity or duration of the cartel might still not succeed if the 
Commission believes that such evidence is not compelling.  The cartel participant’s 
uncertainty as to what the Commission would, in its discretion, find “compelling,” might well 
discourage cooperation. 

This also would seem to lead to a contradiction between the Draft Notice and the 
Commission’s press release,24 which indicates that one aim of the review of the 2002 Notice 
is “[t]o pronounce clearly that only compelling evidence will be rewarded outside the bands 
for reduction of fines.”  The Draft Notice not only does not provide for higher bands for the 
provision of compelling evidence, but also uses the requirement for compelling evidence in 
order to narrow down the possibilities of a reduction in fines. 

C. The suggested disclosure of their order of application to applicants for a 
reduction of fines 

None of the 1996 Notice or the 2002 Notice provides for the Commission to disclose their 
order of application to applicants for a reduction of fines.  The Draft Notice indicates that the 
Commission will inform the applying undertaking of its intention to apply a reduction of a 
fine “within a specified band.”25  If this is to be interpreted as meaning that companies will be 
told their “ranking” among applicants for a reduction of fines, it is to be encouraged although 
the timing (at the latest on the date of the statement of objections) is too late.  If applicants do 
not know what reduction they can expect, this uncertainty can affect their motivation to 
cooperate with the Commission and their knowledge of the type of information that the 
Commission may need.  Obtaining this type of information only at the stage of a statement of 
objections would appear to help very little. 

IV. Issues for both immunity applicants and applicants for a reduction of fines: 
instances of the use by the Commission of its discretionary powers 

A. The Commission’s discretion to act and the protection of applicants 

The Commission has a justified margin of discretion to set priorities in its enforcement 
activities.  As a result, even if the evidence is sufficient, the Commission may not deem it 
necessary to act, for instance against a cartel that has ended but is not yet covered by the five-
year period of limitation and did not involve large amounts.  Under the 2002 Notice as well 
as the Draft Notice, this possibility is not contemplated, and the fate of a leniency applicant in 
a cartel for which the Commission may deem that an investigation is not warranted is not 
described.  Under the Draft Notice, the only instance in which the Commission does not act 
upon evidence provided by an applicant is when the immunity threshold is not met.26 

Since the Draft Notice does not provide for the possibility that the Commission may consider 
an investigation unnecessary, a temptation may exist for the Commission to present its 
decision not to investigate as a failure of the applicant to meet the relevant thresholds.  In 
                                                 
23  Draft Notice, point 26. 
24 Commission press release of 29/09/2006, Competition: Commission and other ECN members co-

operate in use of leniency to fight cross border cartels, IP/06/1288. 
25 Draft Notice, point 29. 
26  Draft Notice, point 20; in this case, the applicant can withdraw the evidence disclosed, but this does of 

course not prevent the Commission from using its normal powers of investigation. 
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such cases, and given the risk that the Commission might later decide to investigate the same 
cartel, it would be both useful for the detection of cartels and fair to grant the immunity 
applicant and possible subsequent leniency applicants in the same cartel some protection, a 
“dormant” immunity or reduction, in case the investigation is reopened. 

B. The fate of corporate statements in the hands of competition authorities of 
Member States 

The Draft Notice provides that “[c]orporate statements made under the present Notice will 
only be transmitted to the competition authorities of the Member States pursuant to Article 12 
of Regulation No 1/2003, provided that the conditions set out in the Network Notice are met 
and provided that the level of protection against disclosure awarded by the receiving 
competition authority is equivalent to the one conferred by the Commission.”27 

Despite the above assurances, potential leniency applicants often fear that corporate 
statements or documents transmitted to national competition authorities may end up with 
authorities entitled to impose criminal sanctions.  This uncertainty in turn acts as a significant 
deterrent on cooperation by cartel members with the Commission.  We believe that cartel 
members would be greatly encouraged to cooperate with the Commission if the Draft Notice 
provides for an unequivocal ban on sharing information with any competition authority that 
could choose or be obliged to provide that information to authorities capable of initiating 
criminal proceedings. 

C. Higher requirements of cooperation make it easier to lose all favorable 
treatment 

The Commission has used the opportunity of the review of the 2002 Notice to put the bar for 
cooperation even higher than before.  As a result, a serious risk exists that an applicant for a 
reduction of fines or immunity be found in breach of its obligation to cooperate with the 
Commission.  New aspects of required cooperation include: 

• making current (and, if possible, former) employees and directors available for 
interviews with the Commission; and 

• the condition that when contemplating an application to the Commission, the 
undertaking must not have destroyed, falsified or concealed evidence of the alleged 
cartel nor disclosed the fact or any of the content of its contemplated application, 
except to other competition authorities.28 

The cooperation obligation is expressed in open ended terms.  The obligation not to destroy 
evidence, for instance, applies as soon as a cartel member starts “contemplating making its 
application.”  In many cases, the time at which a cartel member may be contemplating an 
application may be very difficult to determine.  In fact, the legal department may be 
determined to suggest a leniency application from a very early stage but may first want to 
obtain more information from within the company before making this intention known to 
others.  In this scenario, the destruction of evidence at any time during cartel activity, may 
easily be construed as a sign of lack of cooperation.  In addition, destruction of evidence 
occurs in companies as a matter of routine and should not automatically be sanctioned.  Only 

                                                 
27  Draft Notice, point 35. 
28  Draft Notice, point 12. 
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willful destruction of incriminating documents as a means of obstructing enforcement should 
be sanctioned. 

The failure by a cartel member to make current or former employees and directors available 
for interviews may also be entirely outside its sphere of influence.  It always takes some 
convincing to bring employees and directors to speak of their illegal dealings to the 
Commission.  Directors or employees who have taken part in a cartel may consider that 
acknowledging and describing their role would not be in their interest and refuse to cooperate 
with their company and the Commission.  A cartel member is limited in the means that it can 
legally use to overcome such unwillingness, in particular regarding employees, and undue 
pressure may lead, for instance, to sanctions under labor law.  The Commission could easily 
interpret a cartel member’s regard for its legal obligations towards an employee or its 
difficulty in overcoming a director’s reluctance to speak as lack of cooperation. 

As indicated in the Draft Notice, the sanction for not being fully cooperative in the 
Commission’s opinion is the loss of any favorable treatment.29  Against this background, we 
encourage the Commission to either drop the two additional requirements discussed above or 
at the very least to provide for additional legal certainty by setting out clear rules for the 
required cooperation which limit the risks of loss of leniency treatment. 

D. Direct settlement would be a welcome complement to the current leniency 
procedure 

The increased fines under the Fining Guidelines, combined with the prospect of action for 
damages in the coming years are likely to make continued participation in a cartel much 
costlier in the future if the cartel is discovered.  As explained above, companies who would 
want to put an end to their participation in a cartel may be deterred by the uncertainties of the 
leniency procedure and the heavy fines that a leniency applicant may still face.  We therefore 
strongly welcome the initiative described recently by Commissioner Kroes towards a system 
of direct settlement – presumably akin to the US system.  As indicated by Commissioner 
Kroes, direct settlement would benefit the Commission because it would save enforcement 
resources.30  The system might also be attractive for the companies involved if it introduced 
the potential for lower fines and shorter procedures as well as greater legal certainty. 

The interface between a future direct settlement procedure and the leniency procedure should 
be carefully defined in order to avoid further complicating the system.  Leniency and direct 
settlement should in particular be clearly differentiated in order to facilitate the choice of 
procedure by the parties involved.  Since direct settlement would to a large extent depend on 
the outcome of open negotiations between the Commission and cartel members, the leniency 
procedure could be differentiated if it is made as predictable as possible through the reduction 
of the Commission’s discretion.  The need to offer companies a clear-cut choice between 
open ended bargaining and “mechanical” leniency therefore appears as an additional reason 
to increase the legal certainty of the leniency procedure. 

SHEARMAN & STERLING 

                                                 
29  Draft Notice, points 22, 30, and 32 in fine. 
30  See Neelie Kroes, Delivering on the crackdown: recent developments in the European Commission's 

campaign against cartels, 10th Annual Competition Conference at the European Institute, Fiesole, 
Italy, 13th October 2006, SPEECH/06/595. 
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