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 COMMENTS ON THE DRAFT COMMISSION NOTICE ON IMMUNITY FROM FINES AND 
REDUCTION OF FINES IN CARTEL CASES 

 

1. INTRODUCTION 

1.1 We welcome the opportunity to comment on the Commission’s Draft Notice on Immunity from 

Fines and Reduction of Fines in Cartel Cases (the “Draft Notice”).  We have acted both for 

leniency applicants and for companies involved in cartel investigations as a result of other 

parties’ leniency applications.  Therefore our comments are made from this perspective. 

1.2 Broadly, we welcome the Draft Notice and the changes proposed to the 2002 Leniency Notice.  

The Commission’s press release on “frequently asked questions” concerning these changes 

provides a useful insight into the Commission’s thoughts behind the Draft Notice.  In our view, 

however, a number of issues require to be addressed in relation to applications for immunity, 

applications for a reduction of a fine and corporate statements.  We have not commented on 

every issue but instead have highlighted a number of key issues. 

2. IMMUNITY FROM FINES 

2.1 Point 11(a) provides that “full co-operation on a continuous basis” includes making current 

employees and directors available for interview with the Commission.  However, it is silent on 

basic procedural safeguards, such as whether the Commission is permitted to ask interviewees 

leading questions.  Similarly, whilst Point 32 permits undertakings which make oral corporate 

statements to check transcripts for errors, Point 11 contains no such provision for employee 

interviews. 

2.2 Point 12(b) proposes that an undertaking should end its involvement in the cartel immediately 

unless the Commission is of the view that continued participation is reasonably necessary for the 

integrity of inspections. However, the extent to which an undertaking can remain involved in the 

cartel’s activities is unclear.  Would a participant, for instance, be expected to “make up” a 

reason for non-attendance or would it be acceptable to continue attendance and even implement, 

for example, unlawfully agreed price changes?   

2.3 Point 14 proposes a “marker” system whereby undertakings can initially apply to have their place 

in the queue for leniency secured prior to making a full application.  We recognise that a clear 

benefit of such a system is that it would encourage a race for leniency.  However, the situation 

may arise where the Commission offers conditional leniency to a party with virtually no 

available evidence and, within days, a well-prepared applicant is conditionally rejected because 
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the first party had its “mark”. Would a party be able to “skip” a place in the queue if its evidence 

was more valuable or complete?  

2.4 We welcome the introduction of a marker system.  However, it appears that the Commission will 

require disclosure of the applicant’s name and address, the parties, the affected products and 

territories and the duration and nature of the alleged cartel before the Commission confirms 

whether immunity is available.  We would prefer a more gradual approach where initially the 

lawyers would disclose the sector and on that basis the availability of immunity could be 

ascertained. 

3. REDUCTION OF A FINE 

3.1 The requirement to provide significant added value already operates as a substantial disincentive 

to a prospective leniency applicant  who cannot know whether the information it can provide will 

add value or not particularly given the discretion the Commission exercises in this regard.  

Requiring applicants to satisfy the cumulative conditions in point 12(a) to (c), including the 

obligation to co-operate on a full and continuous basis, acts as a further disincentive.  This is 

asking a lot from undertakings which are third or later in coming forward and who, at most, 

would only be granted a discretionary 20% reduction in the fine.  It may be that the Commission 

is content to have a small number of fully cooperating leniency applicants whilst imposing full 

fines on the other parties.  The result may be that, in practice, less culpable undertakings (with 

also less evidence to provide) pay larger fines than those which were more culpable.   

3.2 In relation to reduction of fines, the terms “added value” and “significant added value” are used 

without making the distinction (if there is one) clear.  Similarly, there is a requirement for 

“evidence” and “sufficient evidence”.  Whilst the term “compelling evidence” is explained in the 

FAQs, the term “sufficient evidence” is not. 

4. CORPORATE STATEMENTS MADE TO QUALIFY UNDER THIS NOTICE 

4.1 We are concerned that access to the file in order to protect them should not be eroded in order to 

favour the leniency applicant and the success of the leniency programme.  At Point 7 the 

Commission acknowledges the rights of the defence, but appears to prioritise the protection of 

the leniency applicant over the rights of the defence.  As the protection of the rights of the 

defence is a requirement of Community law, a policy consideration such as the promotion of the 

leniency programme cannot override this.  In particular, granting access to a corporate statement 

“normally on a single occasion” (presumably to ensure that accused parties cannot have an 
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accurate record of the corporate statement) arguably shifts the balance too far in favour of the 

Commission and the leniency applicant, to the detriment of the rights of the defence. 

5. GENERAL COMMENTS 

5.1 We welcome the move towards harmonisation of leniency programmes and agree that this will 

facilitate multi-jurisdictional leniency applications.  Nevertheless, it remains to be seen whether 

this will resolve the issues which arise when a multi-jurisdictional cartel comes to light.  There is 

uncertainty about the programme’s geographic extent where the evidence available to the 

leniency applicant is strong overall, but patchy when broken down geographically.  Even in a 

more harmonised environment, it may be difficult to predict which competition authorities are 

likely to pursue the case.  We would welcome an administrative or legal solution which would 

provide greater legal certainty for leniency applicants, such as a central application system. 

 

 

Maclay Murray & Spens 

27 October 2006 
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