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their challenges. Our 120 lawyers work seamlessly across jurisdictions in the areas of competition law, 
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Response to the European Commission’s draft notice on immunity  
from fines and reduction of fines in cartel cases  

1 Introduction 

1. Linklaters welcomes the opportunity to provide comments on the European Commission’s 

recently published Draft Notice on immunity from fines and reduction of fines in cartel cases 

(“Draft Notice”). Linklaters’ comments and recommendations draw upon our experience 

with leniency programmes in the EU and in other jurisdictions around the world. 

2. The Commission’s proposal to clarify its leniency programme and to increase legal certainty 

for the applicants are laudable. Pursuing these goals shall help the Commission achieve its 

objectives: to enhance the effectiveness of Commission cartel investigations and to increase 

its action against cartels.  To fully achieve these objectives, it is crucial however that the 

Leniency Notice also be transparent and predictable and that the thresholds for immunity 

and leniency be set at a level that is commensurate with the type and quality of evidence 

required to prosecute cartels successfully. Too low an evidentiary threshold would reward 

applicants too generously for contributing evidence that did little to establish the facts of the 

case; too high a threshold would have a “chilling” effect on potential leniency applicants, as 

would a lack of transparency and predictability as to the grant of upfront immunity or 

reduction of a fine.  

3. Experience shows that jurisdictions with a leniency programme whose criteria are 

transparent and predictable and where the evidentiary threshold is set at an appropriate 

level have been most successful in prosecuting and terminating cartels. 

2 Key points  

2.1 Positive developments  

4. We support the Commission’s aim of providing more guidance for leniency applicants. The 

introduction of a marker procedure in particular is a welcome development, although we 

believe that the criteria for obtaining a marker need to be refined by the Commission. We 

further appreciate the Commission’s and the ECN’s efforts to relieve the burden of 

companies wanting to apply for leniency in different jurisdictions.   

5. Formal recognition of the practice of giving and taking oral corporate statements is 

welcomed, as are the efforts of the Commission and the ECN to protect the effectiveness of 

its leniency programme by shielding leniency applicants from being placed in a significantly 

worse position than other cartel members in respect of civil claims, notably with regard to 

discovery in the US. 
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2.2 Concerns 

6. We have three main concerns about the Draft Notice. 

7. First, the criteria in the Draft Notice for obtaining and maintaining immunity appear even less 

predictable than under the 2002 Notice. It is unhelpful that the Commission retains even 

greater discretion than under the 2002 Notice in deciding whether an application should 

succeed. Unless the Commission modifies the text to improve predictability, there is a 

serious risk that the scope and degree of the Commission’s discretion may negatively 

impact on the success of the Draft Notice. 

8. The second concern is that the Commission is missing an opportunity to harmonise its 

leniency programme with those of other jurisdictions likely to be affected by international 

cartels. The thresholds for obtaining immunity under the Draft Notice are significantly higher 

than those in the United States for example. It could be argued that the higher threshold 

requirements under the Draft Notice, combined with the increased lack of predictability, may 

deter cartel participants from coming forward not only in the EU but also, as a result, in other 

jurisdictions outside Europe.  

9. Third, while the introduction of a marker system undoubtedly is a welcome development,  

the system may not have been designed in such a way as to achieve maximum 

effectiveness. The proposed requirements, which appear excessive and go beyond what is 

required by competition agencies in other major jurisdictions, and its discretionary nature 

are obstacles that are likely to deter a potential applicant seeking to devise a global 

immunity action plan from coming forward at all.  

3 Immunity from fines 

3.1 The concept of “targeted” inspection  

10. The proposed change of standard from evidence “enabling the Commission to carry out an 

inspection” to evidence enabling it to carry out a ‘targeted’ inspection is, in our view, 

unwelcome and unwarranted.  

11. First, it is unclear what is meant by a “targeted” inspection. The concept is unknown in 

European (and other) competition law.  At Point 9 of the Draft Notice, the Commission lists 

the information that has to be provided in order for the Commission to be able to carry out a 

“targeted” inspection.  The Commission does not state however whether the provision of 

that information will be deemed sufficient for a “targeted” inspection to be carried out.  

12. Second, the concept of “targeted” inspection gives the Commission excessively wide 

discretion in deciding whether an application under Point 8(a) qualifies for (conditional) 

immunity. The new wording makes it difficult to predict what is required to obtain 

(conditional) immunity , and this is likely to deter undertakings from coming forward.  In that 

respect, we refer to the discussions surrounding the concept of “decisive evidence” in the 
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1996 Notice. That concept was heavily criticised because it made it difficult to predict what 

would be sufficient to satisfy grant of (conditional) immunity. 

13. Third, the concept of “targeted” inspection is absent from Point 10, which foresees that  

“immunity pursuant to Point 8(a) will not be granted if, at the time of the application, the 

Commission had already sufficient evidence to adopt a decision to carry out an inspection”.  

In the interests of coherence and fairness the same threshold should apply to evidence that 

has to be provided for a successful leniency application as the criterion the Commission 

would use to disqualify it.  

3.2 Information to be provided for a successful immunity application  

14. We welcome the Commission’s clarification of what is required to make a successful 

immunity application. At the same time, we are concerned that Point 9 raises the bar beyond 

what is necessary for the Commission to carry out an inspection (even a targeted one) or to 

enable it to find an infringement of Article 81 EC in connection with a suspected cartel. 

Given the wide margin of discretion retained by the Commission - wider than under the 2002 

Notice - it will be even harder to advise how much evidence will actually be required for an 

application to have a reasonable prospect of success.  

15. First, the words “at least” at Point 9 suggest that the extensive list of evidence in Point 9 

may not be sufficient to satisfy the threshold in Point 8(a) in any particular case. This is 

alarming, as it makes it even more difficult, if not impossible, to advise a client on whether its 

application for immunity is likely to be successful. Moreover, Point 9 does not suggest what 

this additional evidence may consist of. To increase predictability, we therefore recommend 

that the words “at least” be removed from the opening sentence. 

16. Second, as regards the information that must be provided for an application for immunity to 

be successful, the list in Point 9 is itself problematic as it calls for detailed information which 

might not be known to the applicant at the time it files for immunity.  Furthermore some of  

the information listed appears to exceed what is necessary to enable the Commission to 

carry out an inspection, even a targeted one. This is particularly true of the need to produce 

a detailed corporate statement containing all information referred to in Point 9(a). 

17. Admittedly, Point 9 specifies that such information must only be provided  “in so far as it is 

known to the applicant” but that qualification is ambiguous. When is information “known to 

the applicant” ? Is the information “known to the applicant” if one of its employees who was 

involved in the cartel fails or refuses to disclose to it (e.g. the dates of certain cartel 

meetings he attended) notwithstanding extensive questioning? Furthermore it is not clear 

whether the Commission will be inclined to grant immunity to an applicant whose corporate 

statement is not full-fledged, although it has provided all information that is known to it at 

that stage.  
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18. Requiring the applicant to gather all of the (detailed) information required in Point 9 before it 

can apply for immunity would take the European leniency programme out of step with other 

leniency programmes, and in particular the US programme. The significantly higher 

threshold in Europe combined with reduced predictability of the likely success of 

applications before the Commission could indeed prevent undertakings involved in cartels 

affecting not just the European Union from coming forward. The Commission cannot have 

intended this and may wish to reflect further upon ways to harmonise the requirements for 

immunity internationally.    

19. The introduction of a marker system is a welcome development in this context but the Draft 

Notice does not appear to provide the necessary degree of legal certainty in this respect.  

We discuss this further below. 

20. As a separate point, we suggest that the obligation to provide information on which 

authorities have been approached or are intended to be approached (Point 9(a), last bullet) 

be restricted and qualified.  First, we suggest that this obligation be limited to the 

competition authorities that have been approached at the time of the immunity application. 

Disclosing which competition authorities have been approached following the application for 

immunity could be explicitly incorporated into the obligation of full and expeditious 

cooperation upon the immunity applicant.  Second, we suggest that the Commission insert 

“insofar as disclosure of such information is not prohibited by law or another competition 

authority” in Point 9(a), last bullet. This will prevent the applicant from facing conflicting 

duties under different legal regimes that may apply.  

3.3 Additional conditions to qualify for immunity / reduction of a fine  

21. We welcome the clarifications provided by the Commission as regards the further conditions 

an applicant needs to meet to safeguard its immunity or reduction of a fine in Point 12 of the 

Draft Notice. We, however, have the following concerns. 

Destruction or concealment of evidence  

22. The Commission specifies at Point 12(a), fourth bullet point that the immunity applicant must 

not destroy, falsify or conceal evidence. This duty is rightly imposed on the applicant from 

the time it submits its application, as the applicant would not be cooperating fully with the 

Commission, as required, if at the same time it were to deliberately withhold evidence.  

23. It is not clear however whether the Commission would disqualify an applicant because one if 

its employees has destroyed or concealed evidence on his own initiative.  If the Commission 

considers this to be a valid reason to withdraw immunity, it is very likely that potential 

applicants will be discouraged from coming forward, as actions by individual employees 

beyond their control may jeopardise their immunity application.  We therefore recommend 

that, to increase predictability, the obligation be qualified and restricted to situations where 

the withholding or destruction of evidence is a deliberate act of the immunity applicant, or is 
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done by an employee with the acquiescence or prior knowledge of the undertaking’s 

management. It may obviously be required that the undertaking shows that it has acted in 

good faith, and that the employee acted without any authorisation to act on behalf of the 

undertaking.   

24. We also have difficulty understanding why the obligation not to destroy, falsify or conceal 

evidence should also extend to the period before the applicant decides to examine whether 

it should make an application (Point 12(c)). According to the Commission, such actions 

could seriously undermine the investigation and are flagrantly against the spirit of 

cooperation under the Notice. Cooperation can however only possibly extend to 

undertakings from the moment they have decided to apply for immunity or a reduction of a 

fine. Prior to that, it is difficult to see why undertakings would be bound by any cooperation 

duty, of which the obligation not to destroy, falsify or conceal documents is an essential 

component. In any event, the applicant must still be able to meet the required evidential 

threshold under 8(a) or (b). 

25. We firmly believe that Point 12(c) is contrary to the letter and spirit of the 2002 Notice, and, 

more importantly, that it runs counter to the Commission’s objective of detecting and 

terminating cartel activity. If the condition applies prior to applying for immunity, certain 

applicants may refrain from applying for immunity because they would not qualify, for 

example, because former management involved in the cartel destroyed evidence.  

26. We therefore suggest that, in order to increase predictability, this obligation be qualified and 

restricted to situations where the withholding or destruction of evidence takes place after the 

undertaking has decided to examine whether it should apply for immunity. 

Non-disclosure of the fact and/or content of an application  

27. According to the Draft Notice (Point 12(a), last bullet), unless otherwise agreed, an 

undertaking may not disclose the fact or any content of its application before the 

Commission has issued a statement of objections in the case. This prohibition clearly 

creates a risk that compliance will require the applicant to breach legal obligations under 

other legal regimes that may apply to it.  By way of example, in a cartel case with an 

international dimension, it is possible that an application for immunity will be a material fact 

that must be disclosed to securities regulators inside and outside Europe. Failure to do so 

may lead to serious personal and corporate penalties being incurred.  

28. Furthermore, as Point 12(c) is currently drafted, the applicant would not be at liberty to 

approach another competition agency requiring information relating to the same 

infringement without the agreement of the Commission - which cannot have been the 

Commission’s intention.  
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29. That risk would not exist if the Commission were to insert in Point 12(a), last bullet “except 

where disclosure of such information is required by law or is to another competition 

authority”. The Commission may wish to require advance notice of the intended disclosure. 

3.4 Additional conditions to qualify for immunity under Point 8(b)  

30. The Draft Notice provides that, in order to qualify for immunity under Point 8(b), an 

undertaking must inter alia “be the first to provide contemporaneous, incriminating evidence 

of the alleged cartel, which would enable the Commission to find an infringement of Article 

81 EC”.  This new wording of Point 8(b) significantly raises the evidentiary bar, as the 2002 

Notice only requires a Point 8(b) applicant to be “the first to submit evidence which in the 

Commission’s view may enable it to find an infringement of Article 81 EC in connection with 

an alleged cartel affecting the Community.” 

31. It is feared that the additional requirement of contemporaneity may seriously undermine the 

efficiency of the leniency policy that the Draft Notice seeks to promote. This additional 

requirement may deter undertakings that have participated in a cartel but lack 

contemporaneous evidence from coming forward. This fear is well-founded, as recent cartel 

cases have demonstrated that contemporaneous, incriminating evidence can frequently be 

scarce. 

32. It has been suggested that two independent concurring statements are sufficient for the 

Commission to bring a case. The requirement that the evidence be contemporaneous 

therefore appears to exceed the evidentiary threshold required to successfully prosecute a 

cartel and we therefore strongly urge the Commission to remove the requirement of 

contemporaneity from the conditions to qualify for immunity under Point 8(b).  

3.5 The introduction of a marker  

33. The introduction of a marker system in the Commission’s Draft Notice is a welcome 

development. A marker system encourages cartel participants to disclose their participation 

in a cartel as soon as possible by reducing the threshold for making initial contact with the 

Commission and by giving them comfort that they will not be overtaken by other applicants 

while putting together their leniency application. Moreover, a marker system makes it more 

attractive for an undertaking involved in a cartel affecting several countries inside and 

outside the European Union to come forward as it allows it to secure its place in line with 

more competition authorities within a relatively short time span. 

34. In order for a marker system to be effective, the threshold at which a company can secure a 

marker needs to be relatively low. It must provide a sufficient degree of comfort to the 

company coming forward. Moreover, the time limit within which the company has to provide 

the information must be reasonable and predictable. We are of the opinion that the current 

Commission proposal falls short on all three counts. 
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35. First, the amount of information requested from an applicant to secure a marker under the 

Draft Notice is excessive. Some of the information that must be provided under Point 15, 

such as the duration of the alleged cartel or the nature of the cartel conduct, may not and 

indeed will often not be known to the applicant at this early stage and will be subject of 

further internal investigation before any corporate statement is made. The raison d’être of a 

marker system is precisely to allow an undertaking some additional time to collect that 

evidence.  

36. In this respect, we draw the Commission’s attention to the success of marker systems 

applied in the United States and in the United Kingdom. In the United States, the DOJ 

deems it sufficient in practice for granting a marker that the identity of the applicant and the 

product that was the subject of the cartel are disclosed, together with a description of the 

alleged illegal conduct as it appears from the details of the infringement the applicant has 

gathered so far.  In order to secure a marker in the United Kingdom, the OFT requires the 

company to identify a “concrete basis” for suspicion that it participated in cartel activity, i.e. 

that it specifies the nature and emerging details of the infringement and the nature of the 

evidence uncovered so far.  We suggest that the Commission adopt an information 

threshold for securing a marker in its new Leniency Notice that is similar to the thresholds 

applied in the UK and the US, where marker systems have proved highly effective.  

37. Second, the Commission retaining full discretion in granting a marker, even where the 

conditions set for the grant of the marker are fulfilled, is a cause for concern. As the practice 

of other competition agencies shows, a marker system only works if the company coming 

forward receives some assurance that its immunity application will have priority if it provides 

the information that is required. This ties in with the requirement of predictability of a 

leniency programme, as set out above. 

38. Third, the time limit by which an applicant has to perfect the marker by submitting the 

information required to meet the relevant threshold for immunity should be reasonable and 

predictable. One possibility could be for the new Leniency Notice to provide for a set time 

limit within which the applicant has to perfect its application. This time limit would be 

automatically granted to any applicant securing a marker. The Commission could grant an 

applicant additional time if that applicant makes a good case for requiring it. Such a time 

limit would increase predictability for the applicant whilst at the same time preventing 

applicants from abusing the system by placing a marker and then failing to progress the 

application in a prompt and diligent manner.  

39. Finally, we consider that the adoption by the Commission of a marker system that differs 

from the marker applied by other agencies outside the European Union (such as the United 

States) would be a missed opportunity to enhance multi-jurisdictional immunity applications 

in international cartel cases. Candidate immunity applicants should be able to coordinate 

their approach globally and thereby secure a marker in all relevant jurisdictions. If they are 
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unable to do so, a potential applicant’s ability and incentive to apply quickly in all affected 

jurisdictions will be impeded. We recommend therefore that the Commission takes this 

opportunity to align its marker system as closely as possible with the criteria and procedures 

in other jurisdictions, and in particular the United States. 

40. As a separate point, we encourage the Commission to give more thought to the idea that 

the marker system might also be available to an applicant coming forward for reduction of a 

fine, for example an undertaking that decides to come forward after having been dawn 

raided.  We are of the opinion that the extension of the category of possible applicants for a 

marker can only increase the detection and effective prosecution of cartels, by making it 

more attractive for a broader ranger of undertakings to come forward. 

41. In conclusion, we applaud the introduction of a marker system in the Commission’s leniency 

programme. It is suggested however that in order to improve its efficiency, the Commission 

makes the grant of a marker automatic once the evidentiary conditions are met and that it 

limits the initial information to be provided to the strict minimum, in line with what is required 

under the UK and US regimes. We encourage the Commission and the national competition 

authorities to harmonise, to the fullest extent possible, the conditions for granting a marker, 

and we recommend that the Commission try to achieve recognition by the national 

competition authorities of its marker so that any application for immunity made before a 

national competition authority of a Member State within the time limit set by the Commission 

for an applicant to complement its immunity application is deemed to have been made on 

the date and time of the grant of the marker to the applicant by the Commission. 

4 Reduction of a fine 

4.1 The requirement of Point 12(c) 

42. At Point 24 of the Draft Notice, the Commission extends the obligations imposed on an 

immunity applicant, set out in Point 12, to any applicant for a fine reduction. For the reasons 

described above at paragraphs 23 and 24, we believe that the requirement set out in Point 

12(c) will deter an applicant from coming forward if it would be disqualified because of its 

actions (or those of its employees) prior to it considering applying for a reduction of a fine. 

43. We therefore suggest that, to increase predictability, the obligation be qualified and 

restricted to situations where the withholding or destruction of evidence takes place after 

any decision by the undertaking to examine whether or not it should apply for reduction of a 

fine. 

4.2 The concept of “compelling” evidence 

44. We do not understand the purpose of the introduction of the concept of “compelling” 

evidence at Point 25 of the Draft Notice. It is not clear what that new concept refers to. 

Taken literally, “compelling” evidence appears to mean evidence that would not require any 
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corroboration if contested. We believe that whatever evidence is provided in a cartel 

investigation generally only achieves real evidential value when corroborated by at least one 

other independent source.  What matters therefore is the intrinsic value of the information 

provided, not a hypothetical check as to whether that information could or could not be 

contested. It is therefore submitted that the concept of “compelling” evidence be either 

abandoned or objectively defined.  

4.3 Evidence relating to the gravity or duration of the infringement  

45. According to Point 26, last paragraph of the Draft Notice, evidence submitted by an 

undertaking that increases the duration or the gravity of the infringement will not be taken 

into account when setting any fine on the undertaking providing this evidence on the 

condition that the undertaking was the first to submit compelling evidence which the 

Commission uses to establish additional facts increasing the gravity or the duration of the 

infringements. 

46. The additional requirement of “compelling evidence which the Commission uses to establish 

facts increasing the gravity or the duration of the infringements”, is absent from the 2002 

Notice and creates significant legal uncertainty.   

47. First, for the reasons set out at paragraph 44, it is not clear what is meant by “compelling” 

evidence.  

48. Second, while it is right that the Commission should retain discretion as to whether or not it 

uses the evidence provided by the applicant, immunity for evidence increasing the gravity or 

the duration of the infringement should not be made dependent upon its use by the 

Commission. We suggest that immunity for evidence increasing the gravity or the duration 

of the infringement be objectivised and made solely dependent upon the intrinsic value of 

that evidence rather than whether or not it is ultimately used by the Commission.  

49. Finally, under the Draft Notice, an applicant for a reduction of a fine is inter alia under an 

obligation to provide the Commission promptly with all relevant information and evidence 

relating to the alleged cartel that comes into its possession or is available to it (Points 24 

and 12(a), third bullet point). As a result, the applicant must provide information even if it 

increases the gravity or the duration of the infringement, with no guarantee that the 

evidence will not be used to increase its fine (either because it is not “compelling” or 

because the Commission decides, for whatever reason, not to use it), even if it is the first to 

submit such evidence. 

50. All in all, these flaws mean that the Draft Notice makes it less attractive for an undertaking to 

apply for a reduction of a fine, which in turn undermines the effectiveness of the Draft 

Notice. It is likely that in a number of cases, and given the high level of uncertainty created 

by the additional requirements set out in the Draft Notice, it may be safer for a potential 

applicant not to apply for a reduction of a fine at all. As potential applicants for a reduction of 
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the fine will frequently have less incentive to cooperate with the Commission than a 

successful immunity applicant, the Commission may find itself having to build its case by 

relying solely on evidence provided by the leniency applicant as well as evidence gathered 

during dawn raids, while facing strong opposition from all other alleged cartel participants. 

This will make it much harder for the Commission to establish the existence of an alleged 

cartel and runs counter to the spirit of a leniency notice, as espoused by the Commission.  

51. In order to remedy the uncertainty for applicants for a fine reduction created by the Draft 

Notice, we recommend that the Commission replace “compelling evidence which the 

Commission uses to establish facts increasing the gravity or the duration of the 

infringements” at Point 26, last paragraph of the Draft Notice by “evidence that can be used 

to establish facts increasing the gravity or the duration of the infringements”.   

5 The ECN Model Leniency Programme and the “one stop clock” 

52. We welcome the effort of the Commission and of the National Competition Authorities 

(NCAs) to harmonise their leniency programmes. We firmly believe that leniency 

programmes within the EU that are efficient, predictable and harmonised will encourage 

leniency applicants involved in a cartel affecting several Member States to come forward 

and will consequently be beneficial to the enforcement of competition law in the EU.  

53. It is however regrettable that Member States are left with significant discretion in 

implementing the ECN Model Leniency Programme (the “Model”) and that the Model does 

not offer a one-stop shop and still requires that leniency applications be made to all relevant 

national authorities. 

54. It would constitute a significant improvement if at least a “one-stop clock” could be achieved. 

In other words, once a leniency application has been submitted or an application for a 

marker has been granted by the Commission, all subsequent (summary) applications 

submitted to any NCA within a specific time limit by that applicant in relation to the same 

cartel would be deemed to have been made on the date and at the time of the first 

application or granting of a marker by the Commission. This would require the Commission 

promptly to inform all NCAs of all applications received or markers granted by it.  We would 

also suggest that the date and time of an application for leniency or the grant of a marker by 

one NCA be deemed to apply to the other NCAs that the leniency applicant has expressly 

identified in its leniency application as those to which it will also apply for leniency. The 

introduction of this facility could be made subject to an obligation on the undertaking 

concerned to apply to these NCAs within a strict time limit. We suggest that “mutual 

recognition” of this type cover not only Article 81 EC but also, to the extent possible, national 

laws equivalent to Article 81 EC.  

55. We recognise the practical benefits that would arise from a requirement to file only a 

summary leniency application with the NCAs once a leniency application has been 
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submitted to the Commission. In so far as it requires identification of the Member States 

where the evidence is likely to be located, this exceeds the information provided to the 

Commission. It is suggested that once the application to the Commission has been made, 

NCAs be provided only with the name of the applicant, the product concerned and a brief 

description of the information disclosed to the Commission (provided that, by specific 

agreement or pursuant to paragraph 1 of the Network Notice1, all NCAs are able to access 

information provided to the Commission).  

56. We regret that the marker system under the Model is discretionary. It is recommended that a 

marker be automatically granted once the conditions are satisfied. For the reasons given 

above, we believe that a marker system will only prove effective if it is sufficiently certain 

and predictable for the applicant. 

57. In conclusion, the effort of the Commission and of the NCAs to harmonise their national 

leniency programmes is warmly welcomed. We will firmly support any improvement that 

could bring about a “one stop shop” and strongly advocate any initiative aiming at achieving 

at least a “one stop clock”. 

6 Closing comments 

58. The Commission’s 2002 Leniency Notice has proved very effective in convincing cartel 

members to come forward and cooperate with the Commission, but practice has shown that 

there is room for improvement.  The proposed changes in the Draft Notice aim at providing 

more guidance and clarity for the companies coming forward, in order to further increase the 

efficiency of the Leniency Notice. 

59. Great care must however be taken to ensure that the changes to the Leniency Notice do not 

impede its efficiency, by impacting negatively on its predictability or on the upfront 

evidentiary threshold, which should not go beyond what is needed to successfully conduct a 

dawn raid or bring a case.  Experience in other jurisdictions shows that leniency 

programmes that satisfy these criteria are the most effective in helping competition 

authorities to prosecute and terminate cartels.  

Linklaters 

                                                      
1  Commission Notice on cooperation within the Network of Competition Authorities, OJ 2004, C 101/3. 
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