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I    I N T R O D U C T I O N  

1 This Paper sets out the views of the Joint Working Party on Competition Law of the Bars 
and Law Societies of the United Kingdom ("JWP") in response to the Commission's 
consultation on proposed changes to its current notice on immunity from fines and 
reduction of fines in cartel cases.   

2 The Commission's current notice was published on 19 February 2002 and is referred to in 
this Paper as the "2002 Notice".  On 29 September 2006, the Commission issued for 
consultation the draft of an amended 2002 Notice, referred to in this Paper as the "Draft 
Notice".  The Draft Notice takes account of comments made to the Commission in 
response to its consultation on an amended version of the 2002 Notice issued on 22 
February 2006; that document is referred to in this Paper as the "February Draft" 

I I  M A I N  C O M M E N T  

3 The Commission's "leniency regime" is an important feature of the Commission's 
enforcement activities against secret cartels.  In terms of due administration and even 
handedness between parties, it is important that all potential leniency applicants have a 
clear understanding of the practices and procedures that the Commission can be expected 
to apply when it receives and considers an application for leniency2.     

4 The JWP understands that the main objective of the Draft Notice is to provide more 
guidance and clarity for companies applying for leniency. That is clearly a desirable 
objective and one that the JWP fully supports. 

5 The JWP is concerned, however, that some of the proposed changes may create 
uncertainty and hence reduce the attractiveness of the leniency regime.  This is a 
particular risk with the proposed increase in the threshold to qualify for immunity.   

6 The Draft Notice states at point (8) that an undertaking seeking immunity must submit 
evidence which, in the Commission's view will enable the Commission to carry out an 
inspection or to find an infringement.  While this new threshold is consistent with that in 
the new ECN Model Leniency Programme ("ECN Model"), it is significantly higher than 
the threshold in the 2002 Notice -- which requires an applicant to submit evidence which, 
in the Commission's view, may enable it to adopt a decision to carry out an inspection or 
to find an infringement.  

                                                   
1    The members of the Joint Working Party of the Bars and Law Societies of the United Kingdom on Competition 
Law comprise barristers, advocates and solicitors from all three UK jurisdictions; the membership includes both 
those in private practice and in-house.  Its secretary is Louise Speke of The Law Society, 113 Chancery Lane, 
London WC2A 1PL (Telephone: 020 7242 1222). 
2    References in this Paper to "leniency" should be understood as including immunity from and reduction of fines.  
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7 Raising the threshold for immunity creates new uncertainties.  It will be harder for an 
applicant to assess whether its evidence will be sufficient, not least given that it will not be 
privy to all the information that the Commission holds.  The Draft Notice does not 
provide any guidance on the new threshold.  .  

8 The JWP fears that the new higher threshold may be inconsistent with leniency regimes in 
other jurisdictions.  If so, this could potentially discourage applications and undermine 
the effectiveness of other regimes.  When an applicant for amnesty comes forward to the 
US Department of Justice, its programme only requires that "the Division has not received 
information about the illegal activity being reported from any other source."  Or, if there is already an 
investigation underway, "The Division, at the time the corporation comes in, does not yet have 
evidence against the company that is likely to result in a sustainable conviction."  The UK Office of 
Fair Trading threshold is also lower than that in the Draft Notice.  

9 The JWP's concerns about the adoption of a higher threshold for immunity are increased 
by the greatly enlarged scope of the evidence that the Draft Notice would require an 
immunity applicant to provide.  Much more would be required under the Draft Notice 
than is required by the ECN Model.  In particular, under point (9) of the Draft Notice 
(but not under point (6) of the ECN Model) an applicant must provide the Commission with 
at least the following" -- "all relevant explanations in connection with the pieces of evidence provided in 
support of the application" (point (8)(a) first indent) and "all other evidence relating to the 
cartel" in the possession or control of the applicant at the time that it submits its 
application (point (9)).  In the context of an application under point (8)(a) (which 
perforce is made at a very early stage before any inspections have taken place) the JWP 
considers that such requirements are excessive; and their practical effect is to raise the 
threshold for immunity to an even higher level. 

I I I  D E T A I L E D  C O M M E N T S  

10 The JWP has a number of additional points on the Draft Notice which, in its view, merit 
further consideration.  They are set out below sequentially by reference to the "point" 
numbers in the Draft Notice.   

11 Point (8)(a) : it is not clear whether particular significance is to be attached to the 
description of an inspection as "targeted" -- a term that is also used in the new ECN 
Model.  It occurs to the JWP that the wording in the February Draft may have been 
considered to be too restrictive, because it referred to evidence enabling the Commission 
to adopt a decision.   If some change to the wording is required, alternative wording that is 
more neutral than "targeted", might be: 

"carry out (pursuant to Article 20 and/or 21 of Regulation (EC) No 1/2003) an inspection 
of one or more undertakings identified by the applicant in connection with the alleged cartel"  

Or, if the word 'targeted' is retained, it is suggested that a footnote might usefully be 
inserted in order to explain the meaning of the term; (if that were done it might also assist 
understanding of that term in the ECN Model).  It is suggested that the footnote might 
read as follows:  
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"A 'targeted' inspection is an inspection (pursuant to Article 20 and/or 21 of Regulation (EC) 
No 1/2003) of one or more undertakings identified by the applicant in connection with the 
alleged cartel" 

12 Point (9) generally : clearly it is important for potential applicants to understand the 
type of evidence that the Commission will normally expect to receive in a leniency 
application.  On the other hand, as already noted above, there is a danger in being overly 
prescriptive as to the evidence that an applicant must provide in order to meet the 
requirements of point (8)(a).  The JWP is concerned that some of the requirements of 
point (9) may be difficult for an applicant to meet -- or, at the least, may cause uncertainty 
and/or unnecessary delay in submitting or finalising a leniency application.  This is 
especially true as regards the strict requirements to provide "all relevant explanations" 
(point (9)(a)) and "all other evidence" (point (9)(b)). 

The JWP firmly supports the proposal to amend the 2002 Notice in order to provide 
clearer guidance to potential applicants.  However, the JWP is of the view that such 
guidance should not be drafted in terms that are unnecessarily prescriptive, or that 
prevent the Commission from applying its procedures in a flexible manner, in cases where 
it is appropriate for it to do so.   

In particular, it should be borne in mind that an application under point (8)(a) is made at a 
very early stage (before any inspections have taken place).  At that stage an applicant will 
necessarily be subject to a number of practical constraints in gathering evidence, in order 
that it may maintain confidentiality within its own organisation and avoid any possibility 
of its intention to apply for immunity becoming known to other parties -- a consequence 
that might jeopardise not only the applicant's chances of being 'first in line' for leniency, 
but also any inspections that the Commission would wish to carry out.  It should also be 
borne in mind that a (successful) leniency applicant under point (8)(a) has a duty of 
"continuing co-operation" (under point (12)(a)) and is therefore obliged to supplement the 
information that it provides initially to the Commission where such further information 
becomes available to the applicant at a later date. 

The JWP recognises that the requirements of point (9)(a) apply only to the extent that 
evidence is "known to the applicant".  However, the JWP does not believe that, by itself, this 
qualification is sufficient.  For example, evidence may be "known to" one or more 
employees within an applicant organisation, but senior management of the applicant 
might not wish to approach those employees at such an early (and sensitive) stage in the 
process, in order to maintain confidentiality (for the reasons explained above).  Therefore 
the JWP considers that some further qualification of the strict requirements of (9)(a) are 
needed.   

The JWP also points out that, at present, point (9)(b) is not even qualified in the same 
way as point (9)(a).  The JWP considers that it should be -- and also that it should be 
subject to further qualification, as the JWP proposes for point (9)(a) -- (see below).  
Furthermore, the significance of the words "in the possession of the applicant or available to it at 
the time of the submission" could cause uncertainty and/or unnecessary delay in submitting or 
finalising an application for immunity.  In some cases a review of electronic documents 
can be carried out without risk of alerting employees to the nature of the exercise (and 
thus without endangering the requirement of confidentiality).  However, some reviews 
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may be extremely time consuming and it may not be feasible for the applicant to carry out 
a comprehensive review of many thousands of documents to identify all relevant 
evidence in the applicant's possession (or available to it) in the time frame within which 
it wishes to submit its immunity application (even where a marker is used); or to do so in 
a manner that would not risk jeopardising the confidentiality of the exercise.  Hitherto, 
the Commission's practice has been to allow the submission of additional evidence that 
comes to light as a consequence of a continuing review of documents, pursuant to the 
applicant's obligation of ongoing co-operation. 

The JWP's suggests that appropriate further qualification of points (8) and (9) is required 
-- and that it could be achieved by the following: 

o by amending the introductory wording to point (9) so that it mirrors more closely the 
language in the ECN Model.  Thus it might read as follows: 

  "With a view to enabling the Commission to carry out a targeted  
  inspection within the meaning of point (8)(a), the undertaking should generally 
  be in a position to provide the Commission with the following information and 
  evidence". (suggested amendment in italics) 

o by deleting the word "all" in three places--  

o in point (9)(a) before "relevant explanations"; and  

o as the first word in point (9)(b) -- and also before "contemporaneous" in the third 
line of the paragraph. 

13 Point (9)(b) : the JWP recognises the concerns that have caused the Commission to 
include in this point the words "to the extent that this, in the Commission's view, would not 
jeopardise the inspections".  However, the JWP is fearful that this important point may not be 
adequately understood if it is 'hidden' within point (9)(b) as proposed.  The JWP 
considers that the importance of this point merits being dealt with in a separate paragraph 
(that could be inserted after point (9)(b)).  Wording for such a paragraph might read as 
follows: 

"An undertaking is not expected to provide information or evidence with its application where 
the obtaining of that information or evidence could jeopardise inspections by the Commission.  
Where, by virtue of this risk, an undertaking proposes to limit the information or evidence that it 
provides with its application, the undertaking should draw that fact to the attention of the 
Commission at the time of its application in order that the Commission may satisfy itself as to 
the nature and extent of the risk and as to the reasonableness of the limitation on the provision of 
information or evidence proposed by the undertaking ."  

14 Point (11) : the Draft Notice introduces a requirement for an undertaking to provide 
"contemporaneous, incriminating evidence".  It is not clear if this evidence is required in 
addition to a corporate statement.  If so, the JWP would be concerned that such an 
additional obligation could make it impossible for an otherwise good application to secure 
immunity.    
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15 Point (12)(a) : the JWP considers that it is inappropriate to include the word "genuinely", 
because the "genuineness" of an applicant's cooperation is not capable of objective 
assessment.  The JWP considers that the obligation on an undertaking to "cooperate fully" 
should be sufficient.  The JWP would also point out -- to the extent that "non-genuine" 
cooperation may have been a problem for the Commission in the past -- that one 
consequence of clarifying the Commission's expectations in the manner proposed in the 
Draft Notice will be to reduce the scope for non-genuine cooperation in future. 

16 Point (12)(a) : in addition, the JWP has similar concerns (to those mentioned under 
point (9) above) in relation to the use of the words "all relevant information and evidence" 
(in the first indent).  It is believed that on at least one occasion a defendant in cartel 
proceedings has sought to rely on the equivalent provision in the 2002 Notice to try 
to have a conditional immunity decision set aside on the ground that the beneficiary 
of that decision had not provided all possible information to the Commission.  To 
minimise the risk of unmeritorious arguments of this kind being advanced in future, it 
is suggested that the word "all" be deleted.  

17 Point (13) : it would be helpful if the Notice were to include some guidance as to how 
the concept of "coercion" is to be interpreted. 

18 Point (14) : it would be helpful if the Notice were to include some guidance as to the 
manner in which the Commission will deal with initial inquiries as to the availability of 
immunity. 

19 Point (15) : the JWP welcomes the introduction of a "marker" system in the Draft 
Notice.  However, it is unclear (in particular in the light of the answers to the 
Frequently Asked Questions), in what circumstances a marker will be granted.  The 
JWP would not wish to see use of the marker system limited to exceptional 
circumstances (which is one possible interpretation of the FAQs).     

20 Point 16(a) : the comments above about the requirements in points (8) and (9) to 
provide "all information and evidence" (and the changes suggested above to deal with the 
JWP's concerns in this regard) will need to be carried through in point (16)(a).  It is 
suggested that the word "all" in line 1 be replaced by "the".    

21 Point (22) : the Commission has made it clear that, where it has granted conditional 
immunity, only in exceptional circumstances would it fail to confirm the grant of 
immunity at the end of the procedures.  Consistent with that view -- and in order to retain 
some discretion for the Commission in this regard -- the JWP considers that it would be 
appropriate to adopt a "materiality" threshold in assessing an apparent breach of the 
requirements of point (12).  The JWP suggests that this might be achieved by rewording 
the middle sentence in point (22) as follows: 

"If at the end of the administrative procedure, the Commission finds that the 
undertaking has failed in a material manner or to a material extent to meet the conditions 
set out in point (12), the undertaking will not benefit from any favourable 
treatment under this Notice." (suggested amendment in italics) 
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22 Point (30)(b) : the Draft Notice (unlike the 2002 Notice) requires the same level of 
cooperation for an applicant seeking a reduction in fines as for an immunity applicant.  
But an applicant for a reduction in fines does not obtain any indication as to whether it 
will receive a reduction in fines until the statement of objections is notified.  This is in 
contrast to the conditional immunity granted to an immunity applicant.  While the JWP 
understands the Commission’s requirement for full cooperation from undertakings 
seeking a reduction in fines, it is surprised that there is no provision in the Draft Notice 
for granting conditional leniency to (at least) some applicants before the issue of the 
statement of objections.  

23 Point (30)(b) : a similar issue to that on point (22) arises about assessing compliance with 
point (12).  The JWP suggests that the final sentence of point (30) might be reworded as 
follows: 

"If the Commission finds that the undertaking has failed in a material manner or to a 
material extent to meet the conditions set out in point (12), the undertaking will not 
benefit from any favourable treatment under this Notice."  (suggested amendment in 
italics) 

24 Point (34) : the Draft Notice states that access to the file will only be granted on 
condition that the information may only be used "for the purposes of judicial or 
administrative proceedings for the application of the Community competition rules at 
issue in the related administrative proceedings".  However, the JWP is concerned that this 
statement may not be sufficient to prevent claimants in national court litigation in the UK 
from obtaining access to corporate statements in follow-on and other private 
enforcement actions.  The same concern applies to other Member States with extensive 
disclosure obligations.  The Commission policy to encourage private enforcement gives 
added weight to these concerns. 

25 As a solution, the JWP proposes the Notice should expressly provide that corporate 
statements may only be used for the purpose of the specific administrative proceedings 
brought by the Commission and any resultant appeals.  Indeed, the Commission Green 
Paper on antitrust damages actions proposes in option 28 "Exclusion of discoverability of 
the leniency application, thus protecting the confidentiality of submissions made to the 
competition authority as part of leniency applications." 

26 Point (34) : the final sentence of this paragraph indicates that the Commission may 
report a breach of the prohibition on disclosure of corporate statements by outside 
counsel to the appropriate bar of the counsel in question.  It might usefully be clarified 
that, for the Commission to consider taking such action, the counsel would have to be 
aware of the relevant prohibition.  This clarification might be achieved by adding after the 
words "outside counsel" the following: 

"… who knew of the prohibition against using the information for that purpose, …" 

I V  C O N C L U S I O N  

27 The JWP trusts that the Commission will find these comments of assistance.   

+   +   +   + 
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