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Draft Commission Notice on immunity from fines and reduction of fines in cartel cases 

Comments from a former official with a National Competition Authority 

I welcome the opportunity to comment on the draft Notice.  

1. An application for immunity in hypothetical terms- Paragraphs 16(b) and 19:  

This type of application allows the applicant to initially submit limited information on the 
alleged cartel on a no–names basis. It is clear that an application for a marker requires the 
name of the applicant, according to paragraph 15. Paragraph 15 also states that the 
“undertakings that have been granted a marker cannot perfect it by making a formal 
application in hypothetical terms”. Thus, it appears that if an undertaking wishes to obtain a 
place in the queue, the undertaking must apply for a marker. The marker will guarantee the 
undertaking’s place in the queue once the marker is perfected (paragraph 15). 

While it may be the Commission’s intention to allow an application to be made on a no-
names basis, very much like the OFT’s current practice of a “proffer”1, this no-names basis 
application should not be able to give the applicant a guaranteed place in the queue. To do 
otherwise, would be to limit the benefits of the marker system – full disclosure in return for a 
guaranteed place in the queue. 

It is therefore troubling to read paragraph 21, which states: “The Commission will not 
consider other applications for immunity from fines before it has taken a position on an 
existing application in relation to the same infringement.” This wording appears to indicate 
that there is a queue system even for the applications on a no-names basis.  

For example, undertaking A applies for immunity on a no-names basis. Before it has 
disclosed the evidence in the list submitted to the Commission, undertaking X approaches the 
Commission to make an application for immunity and to obtain a marker. Will paragraph 21 
prevent the Commission from giving X a marker, since there is an informal queue – in 
essence, a policy that the Commission will have to deal with all pending applications first, 
before X can be given a marker? 

It would be helpful if the Commission could clarify paragraph 21, so that it does not imply a 
queue system. Perhaps wording could be added that indicates that the only queue system is 
the one established by using the marker. 

  

2. The Commission’s view on the application for immunity or reduction of the fine- 
Paragraphs 18, 19, 28 and 29: 

For immunity applications, the applicant will be sent a letter granting conditional immunity, 
if the required conditions are met (paragraphs 18 and 19). It appears that this letter will be 
sent out as soon as the required conditions are met, which can be quite soon after the 
                                                 

1 See paragraph 2.30 of the OFT’s guidance on Leniency and no-action: OFT’s interim note on the 
handling of applications (OFT 803), July 2005.  
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application is made. It appears to be sooner than the date on which the statement of 
objections (SO) is notified. 

Contrast this with the state of affairs for an applicant for a reduction of the fine. Paragraph 29 
indicates that an applicant for a reduction of the fine will be informed of whether it has met 
the conditions, “no later than the date on which the statement of objections is notified”. This 
waiting period appears to be necessary, since the Commission will not take a position on an 
application for a reduction of the fine “before it has taken a position on any applications for 
conditional immunity” (paragraph 28).  

However, the applicant for a reduction of the fine could also be given a letter granting a 
conditional reduction of the fine. Since the granting of the reduction in this case would be 
conditional, the Commission would not be obliged to grant the reduction if the required 
conditions are not met. This letter granting a conditional reduction would be of great comfort 
to the applicant and would act as an added incentive for the applicant to come forward with 
evidence which has “significant added value”. 

We suggest that the Commission should issue a letter granting a conditional reduction of the 
fine to the applicant who has applied for a reduction of the fine. This letter should, as in the 
case of the letter granting conditional immunity, be sent well before the SO is notified. 

 

3. The use of evidence from an unsuccessful application- Paragraph 20: 

Paragraph 20 states that if an applicant does not meet the conditions for immunity, the 
applicant can withdraw the evidence disclosed or request that the Commission consider the 
evidence in support of an application for a reduction of the fine.  

Paragraph 20 goes on to state “this does not prevent the Commission from using its normal 
powers of investigation in order to obtain the information”. The meaning of this sentence is 
not clear. It raises two concerns: 

1) Does it mean that the Commission can ask the undertaking to supply the same information 
under an Article 18 request for information? If so, will the applicant be able to rely on the 
same evidence in support of its application for a reduction of the fine? What if the 
Commission sends the Article 18 request on the same day that the applicant submits an 
application for a reduction of the fine? Perhaps some clarity is needed here, in terms of how 
the applicant’s evidence will be viewed in light of an Article 18 request that has been made in 
the same case.  

2)  Does this sentence mean that the Commission, not having enough evidence to establish an 
infringement and having taken note of the evidence submitted, will carry out an on-site 
inspection (dawn raid) for the documents and evidence submitted, and subsequently use these 
documents against the undertaking which originally submitted them in the failed application? 

We suggest that, in order to protect the leniency programme, the Commission should follow 
the current practice of the OFT in this area. The OFT will not use information against a failed 
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leniency applicant, except where the applicant has acted in bad faith2. One example of bad 
faith is the “manifest failure to cooperate”3. This current practice of the OFT has protected 
the leniency programme by clearly stating that if an application fails, the submitted evidence 
will not be relied on against the applicant. Thus, there is no risk that evidence submitted in a 
failed application will be used against the applicant. To do otherwise would be to discourage 
leniency applications. 

Therefore, the Commission should clarify the meaning of this sentence in paragraph 20. It is 
suggested that the OFT’s approach is the best solution, in that it encourages leniency 
applications. 

 

4. The evidence to establish gravity and duration- Paragraphs 25 and 26: 

This paragraph changes the requirement in the existing leniency notice, which stated that if 
an undertaking provides previously unknown facts regarding the gravity or duration of the 
alleged cartel, these facts will not be used in setting the fine for this undertaking4.  

Paragraph 26 changes this to “compelling evidence” and the undertaking must be the first to 
submit this compelling evidence. While the requirement that the undertaking be the first to 
submit the evidence is in keeping with the incentives of a leniency programme (the first to 
come forward will benefit), the requirement of compelling evidence raises the bar on the type 
of evidence required, which may discourage the disclosure of evidence.  

According to paragraph 25, compelling evidence is evidence that does not need 
corroboration. Therefore, the evidence of gravity and duration must be strong, and this 
implies a witness statement by a cartel participant. No longer will documents of cartel 
meetings be enough to show that the duration of the cartel was longer than the Commission 
initially supposed. Raising the bar may not be the best idea here.  

For example, an undertaking comes forward with evidence on gravity and duration but it is 
not compelling, since it is not a witness statement. The evidence is not accepted and will 
therefore not be relied upon by the Commission at all. Or will the Commission take it into 
account against the undertaking? This concern over the use of evidence that is not 
“compelling’ is related to the concern over the treatment of evidence from failed applications.  

Some clarity is needed regarding paragraph 26 and how the Commission will deal with 
evidence that falls short of compelling regarding the gravity and duration of the alleged 
cartel.  

 

A former official with a National Competition Authority, 13 October 2006 
                                                 

2 Paragraphs 2.20 – 2.21, of the OFT’s guidance on Leniency and no-action: OFT’s interim note on the 
handling of applications (OFT 803), July 2005.  

3 Paragraph 2.22 of the OFT’s guidance on Leniency and no-action: OFT’s interim note on the 
handling of applications (OFT 803), July 2005.  

4 The last paragraph in paragraph 23, Commission notice on immunity and the reduction of fines in 
cartel cases, OJ C 45, 19.02.2002, pages 3-5. 


