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1. INTRODUCTION 

(a) Freshfields Bruckhaus Deringer welcomes the further opportunity to comment 
on DG Competition’s Draft Commission Notice on immunity from fines and 
reduction of fines in cartel cases. 

(b) Our comments are based on our substantial experience of leniency 
applications at European and national level, and our experience in civil 
damages actions relating to cartel matters. The comments contained in this 
paper are those of Freshfields Bruckhaus Deringer. They do not represent the 
views of any of our clients. 

(c) We provided comment on the previous Draft Amendment of the 2002 
Commission Notice published in February 2006. We note that some of the 
concerns that we raised in our earlier comments have not been taken into 
account in the new Draft Leniency Notice. We continue to believe that those 
concerns are legitimate.  

(d) For ease of reference, we attach a copy of our comments dated 20 March 2006 
on the Commission’s previous Draft Amended Leniency Notice – see Annex 
1. 

2. EXECUTIVE SUMMARY 

(a) We believe that the Commission’s proposed raising of the threshold for 
qualification for immunity requires reconsideration or, at the very least, 
clarification by guidelines.  The uncertainty that it will create could well deter 
applications for leniency and potentially undermine other leniency regimes, 
such as those in the United States, by creating an inconsistency of thresholds.   

(b) The new guidance on the requirements for the provision of information and 
co-operation are largely to be welcomed, although we have concerns (among 
others) regarding the introduction of a continuous co-operation obligation on 
applicants seeking a reduction in fines.  We believe that this requirement 
should either be removed, or combined with a right to conditional leniency 
along the lines available for immunity applicants. 

(c) The provisions seeking to protect corporate statements from disclosure in 
follow-on litigation may well be ineffective.  We consider they require 
revision to make it clear that those statements cannot be transcribed or 
reproduced in any form, nor used in any way except in the administrative 
proceedings themselves (or any appeals from those proceedings).   

(d) We also consider that the rules relating to disclosure of immunity applications 
require alignment with the other regulatory obligations of undertakings, for 
example under United States securities legislation.  
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3. THRESHOLD FOR IMMUNITY  

3.1 Purpose/Policy of amendments 

(a) The Commission has stated in the frequently asked questions and answers that 
were released with the new Draft Leniency Notice, that the proposed changes 
to the Leniency Notice are aimed at providing more guidance and clarity for 
companies applying for immunity. The Commission also stated that the 
clarifications would make it easier to submit applications as the companies 
would now have more explicit guidance as to what the applications should 
contain.  

(b) We agree there is need for a clear, certain and consistent application of the 
Leniency programme together with a workably achievable threshold so as to 
provide the proper incentives for companies to come forward with information 
about cartels. However, we have some concerns that a number of the 
amendments to the leniency threshold proposed in the new Draft Leniency 
Notice will not deliver a clear, consistent and achievable programme for 
companies. This may result in companies being more cautious about applying 
for leniency. 

3.2 Proposed amendment to immunity threshold 

(a) The new Draft Leniency Notice, in a number of ways, has raised the threshold 
that an applicant must meet for both immunity from fines and also a reduction 
in fines. Under the current Notice, paragraph 8 states that an undertaking 
seeking immunity is required to submit evidence that may enable the 
Commission to carry out an investigation or enable the Commission to find an 
infringement. The new paragraph 8 in the Draft Leniency Notice provides that 
an undertaking seeking immunity must submit evidence that will enable the 
Commission to carry out a targeted investigation or enable the Commission to 
find an infringement. The requirement for an undertaking to submit evidence 
that will allow for an investigation or a finding of infringement is consistent 
with the threshold in the new ECN Model Leniency Programme. 

3.3 Comment on proposed amendments to immunity threshold 

(a) In the absence of a clear and achievable threshold, there is a real risk that 
undertakings may not be prepared to come forward with information about 
cartels.  

(b) Raising the threshold for immunity from “may” to “will” creates new 
uncertainties.  It will be harder for an applicant to meet the higher threshold.  
There is also likely to be a need for further guidance from the Commission as 
to how it will apply this new threshold. For example, is information that 
substantially contributes to the decision of the Commission to carry out a 
dawn raid or find an infringement sufficient to satisfy the new threshold or 
will undertakings need to provide information that itself and without any 
further evidence allows a dawn raid or infringement finding? These are 
questions that undertakings will want answered in deciding whether to come 
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forward and seek immunity, and the Draft Leniency Notice does not provide 
any guidance. In the absence of guidance, undertakings may be more inclined 
to take the risk of later detection.  

(c) We are concerned that some undertakings that merit immunity will not be 
granted it because the information they provide is not sufficient to meet the 
new, higher threshold. For example, an undertaking may have current and 
detailed information regarding a cartel which the Commission can use to 
obtain further information: but the undertaking’s information alone is not 
sufficient for the Commission to undertake a dawn raid or find an 
infringement. We consider that such an undertaking is deserving of immunity 
and that there is a clear benefit for the Commission in encouraging such 
undertakings to come forward and seek immunity. We question the 
Commission’s new approach and believe it requires clarification.  

(d) We also believe that the new higher threshold may give rise to inconsistency 
with leniency regimes in other jurisdictions. Situations may arise where an 
applicant is able to obtain immunity from some competition authorities, but 
not others - which would act as a serious disincentive for applicants to come 
forward and seek immunity. The United States Department of Justice 
guideline on leniency applications provides that immunity is available where 
the Department either receives information about illegal activity that it has not 
received or, if there is already an investigation running, evidence is provided 
that is likely to result in a sustainable conviction. This is a lower threshold 
than that set out in the new Draft Leniency Notice. Similarly, the United 
Kingdom Office of Fair Trading threshold for leniency is lower than that 
required by the Commission’s draft Notice.   

(e) We strongly believe that the Commission is running a serious risk of creating 
disparity and inconsistency between the leniency regimes in the EU and other 
countries, such as the United States. We therefore urge the Commission to 
consider closer alignment. There is a real risk of the EU regime undermining 
the effectiveness of the regime in the United States, as well as elsewhere.   

(f) We believe that the current threshold is appropriate and operates effectively, 
particularly given the greater clarity provided by the Draft Leniency Notice 
regarding the information that needs to be provided in a corporate statement. 
The new “will” threshold will not deliver a clear, consistent and achievable 
threshold. It should be reconsidered or, at the very least, clarified with detailed 
guidance. 

(g) Some commentators have suggested that the reason for the proposed higher 
threshold is to make it easier for the Commission to reject unmeritorious 
leniency applications.  It is said that while a significant number of the current 
applications that have not been used to start investigations are unmeritorious, 
the Commission considers it does not have the power to dismiss them.  If this 
is so, the solution is to develop a more effective mechanism for dismissing 
applications rather than raise the threshold. 
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(h) We also consider that the inclusion of the term “targeted inspection” is likely 
to cause new uncertainties. Absent an explanation within the Notice of what 
the Commission considers to be a targeted inspection, it will be unclear to 
undertakings whether the information they have will be sufficient to meet the 
new threshold for immunity. This may make undertakings more reluctant to 
seek immunity. We recommend that the Commission provide guidance on 
what is meant by “targeted inspection”.    

4. INFORMATION AND CO-OPERATION 

4.1 Purpose/Policy of amendments 

(a) The Commission states in its frequently asked questions and answers 
document that numerous immunity applications have not given the necessary 
insider information and evidence of the alleged cartel to meet the threshold. 
The reason for this, according to the Commission, is the lack of guidance in 
the current Leniency Notice as to what applicants must submit in order to 
qualify for the immunity threshold. The Commission states that this has been 
identified as a major problem by the business and legal community and 
resulted in a lot of time being spent on supplementing the applications. 

4.2 Proposed amendments for immunity 

(a) The current Leniency Notice does not specify what information an immunity 
applicant must provide in a corporate statement. All that the Notice states is 
that an applicant must provide the Commission with evidence. 

(b) The Draft Leniency Notice, at paragraph 9, sets out the categories of 
information that must be provided by an undertaking in its corporate 
statement. Paragraph 11 provides that an undertaking seeking immunity must 
provide the Commission with contemporaneous incriminating evidence as 
well as a corporate statement containing the kind of information specified in 
paragraph 9. Paragraph 12 specifies the additional obligations that an 
immunity applicant must meet. 

(c) The Draft Leniency Notice also provides, at paragraph 22, that an undertaking 
that has failed to meet the conditions of for a fine reduction will not benefit 
from any favourable treatment under the Notice. This is a significant change 
from the current Leniency Notice that provides that an applicant that does not 
meet the conditions of its immunity may lose any favourable treatment. 

4.3 Comments on proposed amendments for immunity 

(a) The explicit statement of the kind of information that the Commission expects 
immunity applicants to provide in a corporate statement is welcomed. This 
should provide greater clarity and certainty for immunity applicants and 
reduce the likelihood of the need to supplement corporate statements. 

(b) It is, however, unclear what is intended by paragraph 11 of the Draft Leniency 
Notice. On one interpretation, paragraph 11 could require an immunity 
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applicant to provide not only a corporate statement, but also contemporaneous 
incriminating evidence. Alternatively, contemporaneous incriminating 
evidence could be a reference to the “other evidence relating to the alleged 
cartel that is in the applicant’s possession” that is referred to in paragraph 9(b). 
If the correct interpretation of paragraph 11 is the latter, then the Commission 
should make this clear in the Leniency Notice to avoid uncertainty. If the 
former interpretation is correct, then we believe this imposes a new obligation 
on immunity applicants that may make immunity unachievable to applicants 
that are worthy of receiving it. For example, an applicant may be the first to 
submit a corporate statement with significant detail about a cartel that would 
enable the Commission to find an infringement, but not have any 
contemporaneous evidence in its possession. If a second applicant submits a 
less detailed corporate statement but has in its possession contemporaneous 
incriminating evidence, then it would qualify for immunity ahead of the first 
applicant. If this is the correct interpretation, some valuable applicants are 
likely to be lost.  In which case, we would suggest that the Commission 
reconsider the need for contemporaneous evidence.  

(c) The obligation in paragraphs 12(a) and (c) of the Draft Leniency Notice may 
not be achievable for undertakings because of matters beyond their control. In 
respect of the requirement to make current employees and directors available 
for interviews with the Commission, where those individuals may be exposing 
themselves to criminal sanctions in Member States or even the United States, 
the employees or directors may on independent legal advice refuse to answer 
any questions. In such circumstances, there is very little the undertaking can 
do to make the employee or director assist the Commission. If this were to 
happen, the undertaking will lose immunity despite providing significant 
assistance and co-operation during the Commission’s investigation. Similarly, 
the obligation to not falsify, destroy or conceal evidence may not be met if a 
rogue employee or director did so contrary to the directions of the undertaking. 
Once again, the undertaking would face the risk of losing immunity despite all 
its attempts to fully co-operate.  

(d) To address the disincentive this may create for undertakings considering 
applying for immunity, we would suggest that these paragraphs be slightly 
amended to provide that the immunity applicant “use all best endeavours” to 
comply with the conditions in paragraph 12. 

(e) The proposed paragraph 22 introduces uncertainty and runs the risk of 
providing a significant disincentive to undertakings from seeking immunity, 
particularly in light of the terms of paragraph 12 of the Draft Leniency Notice 
and the comments we make immediately above. An undertaking that has 
provided substantial and important assistance and co-operation in support of 
its immunity application but fails to meet all the conditions for immunity, will 
not only lose immunity but will not be able to get any favourable treatment. 
This is clearly an unsatisfactory outcome. We would suggest that the 
Commission maintain the current flexibility and discretion it has to still 
provide some favourable treatment to an immunity applicant that has not 
satisfied all the criteria. 
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4.4 Proposed amendments for fine reductions 

(a) The current Leniency Notice does not require undertakings seeking a fine 
reduction to comply with the continuous co-operation obligations imposed 
upon an immunity applicant. Instead, paragraph 21 provides that the 
Commission will take into account the extent and continuity of any co-
operation. 

(b) The Draft Leniency Notice requires, at paragraph 30, an applicant for a fine 
reduction to meet a large number of the conditions that are imposed on an 
immunity applicant. This includes the need to co-operate continuously with 
the Commission for the duration of the investigation, to provide all evidence 
that comes into its possession, and to remain at the Commission’s disposal to 
answer any requests that may contribute to establishing the facts. 

(c) The current Leniency Notice provides, at paragraph 23, that if an undertaking 
provides evidence that has a direct bearing on the gravity or duration of a 
cartel, the Commission will not take this into account when setting any fine for 
the undertaking that provided the information. The draft Leniency Notice, 
provides at paragraph 26, changes the current position so that an undertaking 
will not have their fine increased if it is the first to submit compelling evidence 
to the Commission. 

4.5 Comment on proposed amendments for fine reductions 

(a) We believe that the proposed amendment at paragraph 30 reduces the degree 
of clarity provided by the current Notice and risks reducing the incentive for 
undertakings to come forward with information where immunity is not 
available. Under the Draft Leniency Notice, an undertaking seeking a 
reduction in fines would be required to assist the Commission to the same 
extent as an immunity applicant. However, unlike the immunity applicant who 
is aware early in the proceedings that it has conditional immunity, the 
undertaking seeking a reduction in fines must satisfy the onerous conditions of 
continuous co-operation without having any indication as to whether it will 
receive a reduction in fines until the statement of objections is notified. 

(b) If the Commission requires the same degree of assistance and co-operation 
from undertakings seeking a reduction in fines as that expected from an 
immunity applicant, then we can see no reason why the Commission should 
not provide a conditional fine reduction in the same manner as it provides 
conditional immunity. We have a real concern that, in the absence of a 
conditional fine reduction, the onerous requirement of continuous co-operation 
for fine reduction applicants may significantly reduce the incentive for 
undertakings to come forward with information. If the Commission considers 
it is unable to provide a conditional fine reduction, then we believe the 
requirement of continuous co-operation should not be introduced.  

(c) In respect of the evidence that is submitted by a leniency applicant, paragraph 
25 of the Draft Leniency Notice states that compelling evidence is evidence 
that requires little or no corroboration. There is a risk that, read together, 
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paragraphs 25 and 26 increase the burden upon applicants for a fine reduction 
from having to submit not only information that adds value but also evidence 
that requires little or no corroboration. If this is not the intention of the 
Commission, then to avoid the potential uncertainty this should be expressly 
stated in the Draft Leniency Notice. However, if the Commission does expect 
applicants for a fine reduction to provide compelling evidence, then we 
consider this may result in undertakings that merit a fine reduction not being 
provided one. This will reduce the incentive for undertakings to come forward 
with additional information, which is contrary to what the Commission is 
trying to achieve with the Leniency Notice. 

5. ACCESS TO CORPORATE STATEMENTS 

5.1 Purpose/Policy of amendments 

(a) There is a clear need to provide protection to leniency applicants from the use 
of corporate statements against them in civil proceedings. In its frequently 
asked questions and answers the Commission states that the production, in 
civil proceedings, of corporate statements would create a considerable 
disincentive for companies to come forward, thereby undermining the 
effectiveness of the leniency regime. 

5.2 Proposed amendments 

(a) The current Leniency Notice provides, at paragraph 33, that any written 
statement forms part of the Commission’s file and may not be disclosed or 
used for any purpose other than the enforcement of Article 81. 

(b) The new Draft Leniency Notice provides, at paragraph 34, that access to the 
file will only be granted on condition that the information may only be used 
“for the purposes of judicial or administrative proceedings for the application 
of the Community competition rules at issue in the related administrative 
proceedings”.  

(c) The new Draft Leniency Notice also provides that the Commission will not 
transmit corporate statements to National Competition Authorities of Member 
States unless the level of protection against disclosure awarded by the 
receiving competition authority is equivalent to that conferred by the 
Commission. The protection of corporate statements is further sought to be 
guaranteed by the provision in the ECN Model Leniency Programme that 
states, at paragraph 49, that the exchange of records of oral statements 
between competition authorities is limited to cases where the protection 
afforded to such records by the receiving authority is equivalent to that 
afforded by the transmitting authority. 

5.3 Comments on proposed amendments 

(a) In our view, the new proposals may not be effective to prevent corporate 
statements or their contents becoming available to claimants in national court 
litigation in those countries, such as the UK, where extensive disclosure 
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obligations can be imposed on defendants and where judicial proceedings may 
well be brought in relation to the application of the Community competition 
rules (for example, in follow-on actions).   

(b) In our previous comments on this issue, we stated that we could see no reason 
for the Leniency Notice not to expressly provide that corporate statements may 
only be used for the purpose of the specific administrative proceedings 
brought by the Commission and any resultant appeals. The failure expressly to 
provide such protection in the Draft Leniency Notice means immunity 
applicants will consider themselves to be at risk of having corporate 
statements used against them in civil actions.  At a time when the Commission 
is seeking to encourage more private enforcement actions, this will be a 
potentially important factor in the decision-making process of undertakings 
considering applying for immunity. 

(c) The prohibition, in paragraph 33, on mechanical or electrical copying of any 
information in the corporate statement would not in our opinion preclude a 
person from recording the information contained in a corporate statement by 
using dictation equipment or manually writing down the information. As we 
stated in our previous comment, permitting full dictation without work product 
input would make it more likely that the contents of a corporate statement 
would become discoverable in litigation. If the Commission wants to preclude 
the copying of information contained in a corporate statement, there should be 
a complete prohibition on any verbatim reproductions of corporate statements. 

(d) We also believe that if the Commission wants to ensure the greatest protection 
of corporate statements, it needs to amend its practice of quoting verbatim in 
its statement of objections information that has been provided in a corporate 
statement. While we understand that the Commission needs to support its 
findings with evidence it has collected, we believe it could do this by 
paraphrasing the contents of a corporate statement. 

(e) We still believe that the best way for the Commission to achieve its aim of 
ensuring that the contents of a corporate statement are not used against the 
immunity applicant in civil proceedings is to state expressly in the Leniency 
Notice that information obtained from access to the file can only be used in the 
administrative proceedings or any judicial appeal from those administrative 
proceedings. 

(f) To reinforce the position, and because there continues to be a risk that 
applicants may be ordered by courts to disclose corporate statements, we 
consider that the Commission should confirm explicitly that a party making an 
oral corporate statement has no enforceable right to have the tape or transcript 
(or a copy of either) at any time.  

(g) Finally, the sanctions for misuse of information obtained from the file are still 
not sufficient to act as an effective deterrent. In our comment on the previous 
draft of the Leniency Notice, we identified a number of loopholes and 
shortcomings in the proposed sanctions for undertakings that misuse 
information obtained from the file. As the sanctions in the new Draft Leniency 
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Notice have not in substance been amended, we consider that these issues still 
need to be addressed by the Commission. The Commission has also 
maintained potential sanctions against legal advisers in the new Draft 
Leniency Notice. We refer to our previous comments, at paragraphs 31 to 49, 
about this issue and suggest again that the changes we identified are made. 

6. OTHER PROCEDURAL ISSUES 

6.1 Disclosure 

(a) An immunity applicant must, pursuant to the Draft Leniency Notice, not 
disclose the fact or any of the content of its application before the Commission 
has issued a statement of objections, unless otherwise agreed. Whilst we 
understand that the Commission needs to protect the effectiveness of its 
investigations, which is best achieved by keeping the existence of a 
whistleblower secret, the prohibition on the disclosure of a leniency 
application until the statement of objections is issued may raise issues for 
undertakings in respect of disclosure rules in various jurisdictions (for 
example, the United States Securities Exchange Commission’s rules on 
disclosure). 

(b) We believe that a possible compromise, which would protect the 
Commission’s investigatory process whilst also allowing the immunity 
applicant to comply with disclosure obligations, is to vary the proposed 
prohibition. Paragraph 12(a) could be amended to provide that an applicant 
cannot disclose the fact of its application until such time as any dawn raid is 
conducted, whilst maintaining the prohibition on disclosure of the content of 
the application until the Commission has issued a statement of objections. 

6.2 Applicability of Leniency Notice 

(a) Both the current Leniency Notice and the Draft Leniency Notice provide that 
the Notice applies to horizontal cartels. Given that Paragraph 1 of the Draft 
Leniency Notice only gives a non-exhaustive list of relevant types of conduct, 
uncertainty remains as to whether it applies to certain other types of horizontal 
hard-core infringements of Article 81(1). In addition it is unclear whether the 
Commission would apply the Leniency Notice in circumstances in which there 
is principally a horizontal cartel with some minor vertical issues as well. On 
the basis of our experience we believe that the Commission may not allow an 
undertaking in such circumstances to apply for leniency because of the minor 
vertical issues associated with the cartel. 

(b) We strongly believe that there are no policy reasons why the Commission 
should not apply the terms of the Leniency Notice to all types of horizontal 
hard-core infringements of Article 81(1) (though clearly it should not apply 
where a leniency application is obviously a disguised application for clearance 
under Article 81(3)). The same applies to cartels that have minor associated 
vertical issues. Accordingly, we urge the Commission to take this opportunity 
to clarify both these issues through additional wording in paragraph 1 of the 
Draft Leniency Notice. 
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