
COMMENTS ON THE DRAFT COMMISSION NOTICE ON IMMUNITY FROM 
FINES AND REDUCTION OF FINES IN CARTEL CASES

Crowell & Moring, Brussels1

We welcome the opportunity to comment on the Commission’s draft notice on immunity from 
fines and reduction of fines in cartel cases (“draft leniency notice”) published on 29 September 
2006.  

In particular, we consider that the draft leniency notice represents a considerable improvement on 
the draft amendment that was published by the Commission in February 2006.  Notably, we 
commend the fact that the Commission has taken the opportunity this time to recognize certain 
procedural rights of the leniency applicant as well as to clarify important points – in particular, by 
setting out explicitly what type of information and evidence the leniency applicant is required to 
submit in order to obtain immunity from fines (point 9(a)) and by the introduction of a marker 
system.  In addition, we have a number of specific comments and recommendations concerning 
the draft leniency notice and these points are set out below.  

1. Requirements to Qualify for Immunity from Fines

1.1 Targeted Inspection

The requirement on the leniency applicant to be the first undertaking to provide evidence that 
would enable the Commission to adopt a decision to carry out an investigation in the sense of 
Articles 20(4) or 21(1) of Regulation 1/2003 has been replaced in the draft leniency notice by the 
requirement of providing evidence that would allow the Commission to carry out a “targeted 
inspection” (point 8(a)).  It is not clear whether this change in the wording also results in a change 
in the standard of evidence that has to be provided by the leniency applicant.  

We would encourage the Commission to ensure that the current evidentiary threshold for making 
a leniency application is not raised by the change in point 8(a) and would recommend that the 
Commission clarify this point.  

1.2 Contemporaneous Evidence

We ask the Commission to delete the reference to “contemporaneous” in the context of point 11.  
There may be circumstances in which a leniency applicant is in a position only to provide 
evidence that lies outwith the timeframe of the alleged cartel and it should not be discouraged 
from applying for leniency in this case.  In order for the Commission to open an investigation, the 
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term is superfluous and it should be sufficient that the leniency applicant provide incriminating 
evidence of the alleged cartel.            

1.3 Making Employees and Directors Available for Interview

Point 12(a)(3rd bullet) provides that undertakings applying for immunity from a fine need to make 
current (and, if possible, former) employees and directors available for interview.  There will be 
cases, however, in which individuals may be held criminally liable under national law for 
participation in cartels and will be unwilling to submit to any form of interview.  Notwithstanding 
the protection offered to natural persons in relation to the exchange of information in Regulation 
1/20032, a company may be caught between the individual’s claim of a fundamental right to 
silence in the face of potential criminal sanctions under national law and its own desire to 
cooperate fully with the Commission.  Furthermore, the company will likely have no leverage 
over a former employee.  

The current text of the draft leniency notice does not make it clear whether “making available for 
interview” would be satisfied by a company’s best efforts in the face of a refusal to be 
interviewed by the individual(s) concerned.  We therefore recommend that the draft provision is 
amended to recognize expressly that undertakings should be obliged only to use their best efforts 
to make these individuals available.    

1.4 Destruction of Evidence

Point 12(a) (4th bullet) provides that undertakings applying for immunity from a fine must not 
destroy, falsify or conceal relevant information or evidence relating to the alleged cartel.  As a 
general principle, this is entirely reasonable.  

Experience shows, however, that there are cases in which individuals destroy evidence since they 
are more concerned about their own welfare than about their employer’s position as a leniency 
applicant.  Furthermore, an individual may destroy relevant evidence inadvertently or do so 
simply in compliance with standard document destruction policies in advance of the leniency 
application (point 12(c)).  Consequently, there is a risk that, despite a company’s sincere intent to 
cooperate with the Commission, it subsequently comes to light in the investigation that 
information which the Commission considers might be relevant to the investigation has been 
destroyed by a company employee or at least has not been included in the application.  We do not 
consider that undertakings should be discouraged from applying for leniency because of actions 

  
2 Article 12(3) of Regulation 1/2003 provides : “Information exchanged [between the Commission and 
competition authorities of the Member States for the purpose of applying Articles 81 and 82 of the Treaty] 
can only be used in evidence to impose sanctions on natural persons where : 

- the law of the transmitting authority foresees sanctions of a similar kind in relation to an 
infringement of Article 81 or Article 82 of the Treaty or, in the absence thereof

- the information has been collected in a way which respects the same level of protection of the 
rights of defence of natural persons as provided for under the national rules of the receiving 
authority.  However, in this case, the information exchanged cannot be used by the receiving 
authority to impose custodial sanctions.”
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taken by individuals outside the undertakings’ knowledge.  We therefore propose that the 4th

bullet in point 12(a) (and point 12(c)) is amended to the extent that undertakings should be 
obliged to use their best efforts to avoid the destruction, etc. of relevant evidence.    

1.5 Preservation of the Integrity of the Inspection

With regard to the issue of leniency applicant continuing the involvement in the alleged cartel so 
as to protect the integrity of the investigation (point 12(b)), we fully understand the enforcement 
objectives of the Commission. Nevertheless, it is a complex issue as the continued involvement 
of the applicant in the alleged cartel may entail some civil liability issues.  This potential liability 
should be taken into account when the Commission assesses the most appropriate course of 
action.    

2. Procedure

2.1 Use of the Marker System   

We welcome the inclusion of the marker system (points 14 and 15).  However, the Commission 
must be as open as possible in accepting marker requests.  We take the view, therefore, that the 
Commission should not have a discretion to refuse the request for a marker where the 
requirements set out in the second sentence of point 15 are satisfied by the applicant.  Such 
discretion puts a marker applicant at substantial risk of having made incremenating disclosures, 
and such ambiguity does not serve the fundamental goals of the Leniency Program. The 
Commission would still be able to determine the period of perfecting the marker and therefore 
will be able to ensure that such marker requests are ultimately accompanied by information 
sufficient to meet the relevant threshold for immunity.  

2.2 Pre-application Contacts

According to point 20, the Commission will inform the undertaking in writing if it becomes 
apparent that immunity is not available or that it has failed to meet the conditions set out in points 
8(a) or 8(b).  In such a case, the undertaking may withdraw the evidence disclosed for the 
purposes of the immunity application.  This, of course, does not prevent the Commission from 
using its normal powers of investigation.  In situations where it is not clear whether full immunity 
is still available (notably because another undertaking is “first-in”), undertakings may be reluctant 
to make leniency applications.  It would be helpful to the uncovering of cartels, therefore, if the 
Commission could be contacted in order to simply find out whether full immunity is still 
available with regard to a particular industry.  We note that this practice operates in other 
jurisdictions (notably within the United States) without any concern about its abuse.  The U.S. 
Department of Justice has full discretion to decide whether or not to comment in such cases, but 
often finds that providing information on immunity availability furthers its enforcement 
objectives.
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2.3 Withdrawal of Immunity 

Point 22 states that if the undertaking has not met the conditions set out in point 12, it will not 
benefit from any favourable treatment under the Notice.  We can understand this in the event of a 
complete withdrawal of cooperation.  However, it would not be fair if an immunity applicant 
loses all favourable status as a result of a possibly minor breach of the conditions, or a breach 
associated with the lack of cooperation of an undertaking’s employee, despite the best effort of 
the undertaking to secure the employee’s cooperation.  Furthermore, point 23 states that 
undertakings which do not satisfy the conditions for immunity under section II (requirements to 
qualify for immunity from fines) may be eligible to benefit from a reduction in fine.  We 
recommend therefore that the Commission amend point 22 to confirm that an appropriate fine 
reduction may still be made.     

3. Corporate Statements Made to Qualify Under this Notice

3.1 Protection of Statements from U.S. Discovery

We welcome the Commission’s attempt to ensure that corporate statements presented by leniency 
applicants are not subject to a risk of disclosure.  However, we ask that the Commission also take 
this concern into account when it releases the Statement of Objections which, under current 
practice, will contain extracts of the same statements made by applicants.  We strongly 
recommend that the Commission refrain from this practice in future by no longer including 
extracts of corporate statements in the Statement of Objections but instead to cite the reference in 
the Commission’s file.

3.2 Use of Information Obtained            

Point 34 provides that undertakings may lose their cooperating status if they use information 
obtained as a consequence of accessing the Commission’s file for purposes other than the judicial 
or administrative proceedings into the cartel allegation.  We agree that it is crucial that 
information submitted by undertakings to the Commission in the course of the investigation is not 
used for other purposes.  Nevertheless, since a significant portion of the evidence supplied by 
undertakings during the investigation would likely overlap, it would be helpful if the Commission 
provided greater explanation as to the circumstances in which it would consider that an 
undertaking loses its cooperating status.  

Point 34 also provides that where the information is used for a different purpose with the 
involvement of outside counsel, the Commission may report the incident to the bar of that 
counsel, with a view to disciplinary action.  We do not consider that it is appropriate or useful in 
the context of this draft notice to create additional penalties on external counsel of this nature, 
particularly since the local bar rules may vary.  

Brussels, 27 October 2006


