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Cefic is the Brussels-based organisation representing national chemical federations and 
companies in Europe. It welcomes the consultation of DG Competition on the Draft Commission 
Notice regarding leniency. Overall, the new Notice will certainly contribute to a modernization of 
the Commission's leniency programme. While most of the changes are to be welcomed, not all 
of the changes appear to fully achieve their purpose, and in practice the draft Notice leaves 
room for further improvement to which Cefic would like to contribute: 
 
 
I. The Commission intends to introduce a marker system which makes the place in the 
queue no longer dependent on the time required to prepare a full-fledged request for 
leniency. Instead, the place in a queue factually is determined by the time when an undertaking 
has decided to apply for leniency. The Commission appears, however, to be willing to grant a 
marker only upon its discretion and only in the event of a specific justification, e. g. when a cartel 
is detected after an acquisition. This reservation would be counterproductive in several respects: 
 

(1) Both discretion and uncertainty about the interpretation of the concept of "justification" 
would introduce an element of chance or accident into the system, because it becomes 
less predictable for an undertaking willing to cooperate how to best protect its rank. 
 
(2) The time granted between setting the marker and having to file an application would 
contribute to the quality of leniency applications. 
 
(3) The concept of justification disregards the difficulties companies are confronted with 
when trying to detect cartels and to collect the information required for a leniency 
application. There are good reasons to assume that a request for a marker often or even 
usually is justified. 
 
(4) If a company pursues an application for leniency in several jurisdictions, it has to 
coordinate these applications. Incertitude on the timing could distort an appropriate 
defence. 
 
(5) The Commission draft Notice does not provide enough clarity as to the procedural 
issues which arise if a marker has been granted to the immunity applicant and another 
company involved in the same cartel approaches the Commission with a request for a 
marker or a complete application before the time-frame granted by the Commission to 
the immunity applicant for submitting a complete application has elapsed.  
 

Overall, a marker should be available as a standard when a company reasonably believes that it 
is or was involved in a cartel. 
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II. Full support merit the Commission's endeavours to protect corporate statements given 
under the leniency notice against discovery. Only these measures provide a protection of fair 
trial against the commercial interests of plaintiffs' lawyers. These precautions seem, however, 
not really to be enough, given the fact that Statements of Objections –SO- (containing many 
details regarding the competitors' agreement) still use to be served on the companies and 
thereby become discoverable. The applicant's protection can only be ensured by (1) either a 
limitation of the facts given in the SO, (2) or the abolition of service of the SO at the request of 
the party affected, (3) or, if possible, a prohibition of the use of (e. g.) an SO in a follow-on 
lawsuit. 
 
III. While it is to be welcomed that the Commission supports a one-stop-shop for leniency 
and supports an alignment of the Member States' leniency programs based on the ECN's 
model leniency program, it is striking that so far this is only a political goal. There is no 
reference to a one-stop-shop principle in the Commission draft Notice itself. Even today not all 
Member States have a leniency program. Taking into consideration the problems arisen in cases 
where multiple applications for leniency were necessary, further endeavours should be 
undertaken by the Commission to really implement the one-stop-shop, as soon as possible. 
 
IV. The Commission draft Notice still does not provide for a binding principle which 
authority should take up a case. Since it has been experienced in the past that the 
Commission has not taken up a case even though a significant number of Member States was 
affected, it should be made clear and binding which authority is entitled to take up a case and 
which is not. 
 
V. Not addressed yet are possible issues caused by the applicability of a Member State's 
criminal law on violations of the anti-trust laws. A leniency program cannot really work if an 
undertaking or an individual applies for leniency and then is confronted with the prospect of 
experiencing criminal prosecution. In so far, efforts should be undertaken to ensure that a 
comprehensively lenient treatment also is available in those Member States where a violation of 
the anti-trust laws can be prosecuted criminally. 
 
VI. There is no doubt that the Commission has a legitimate interest in full cooperation 
also by the second and third (etc.) cooperating company. However, there may be legitimate 
defence rights of a company dissuading it from a full cooperation. An all-or-nothing-principle not 
giving any benefit to a cooperating company might then not be equitable. 
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