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DRAFT COMMISSION NOTICE ON LENIENCY IN CARTEL CASES 
 

CBI RESPONSE – 27 October 2006 
 
 
GENERAL 
 
The CBI appreciates the opportunity to comment on this significant Draft Notice of the 
Commission. We fully support the Commission’s drive for an effective leniency programme 
across all Member States. Experience shows that such a programme is probably the most 
important means of detecting cartels, which are a problem for business as well as consumers. 
 
It is vital though that the terms for granting leniency are sufficiently clear to encourage 
applications, minimise negotiations and give adequate security to applicants. With these 
objectives in mind, we believe the terms in this draft Notice do require further clarification 
and amendment. 
 
We are also strong supporters of a “one-stop shop” for leniency applications and are pleased 
that this Notice is a further step towards this. We are aware this is the Commission’s objective 
and would urge that its efforts be stepped up so that this can be achieved at the earliest 
opportunity. 
 
The time for responding to this important consultation was regrettably short and our 
understanding is that best practice requires a consultation period of three months. We believe 
that the Commission as well as business would gain by allowing a more reasonable time-scale 
for comment.  
 
 
SPECIFIC POINTS 
 
Paragraph 8(a) – targeted inspection 
 
While strongly supporting the aim of giving more guidance and clarity, we doubt whether the 
use of the term “targeted inspection” achieves this. It raises questions about how different this 
is from an inspection referred to in paragraph 9 and we suggest that the word “targeted” could 
be dropped. 
 
We feel it should be clear that with the information to be provided under paragraph 9 that the 
Commission will be able to “target” the undertakings concerned. 
 
 
 



 
 
Paragraph 9 – scope of information 
 
We believe that the requirement to provide “at least” the information and evidence described 
imposes an obligation that is both excessively onerous and uncertain. It implies that the 
claimant must do more than provide the specified level of information but it is unclear how 
much more. 
 
Accordingly, we propose that the words “at least” are deleted. In addition, we believe it 
should be made clear that the information and evidence required to be provided is that within 
the existing knowledge and control of the claimant. 
 
 
 
Paragraph 9 – home addresses 
 
Although the Commission has the power to carry out inspections at an individual’s home, we 
question whether it should be obligatory to provide home addresses as a condition of the 
leniency application. It is well established that there is special protection for the transmission 
of personal data under the data protection laws of the Member States. Also we believe that 
any action to inspect an individual’s home would have to be proportionate, so it would not 
automatically follow that the Commission could make use of this personal data. 
 
Since the undertaking has an obligation to retain and not destroy any relevant information, we 
suggest that the providing of home addresses should be the subject of follow-on discussions 
between the Commission and the undertaking. This would be on the basis of relevance and 
need.  
 
Accordingly, we propose that the references to home addresses of individuals be deleted. 
 
 
 
Paragraph 12 – interviews with directors and employees  
 
Since the UK has introduced criminal sanctions for hard-core cartels, individuals employed by 
the undertaking may need to have their own interests protected and may be independently 
advised by their lawyers that they should not respond to Commission interviews. We believe 
this possible eventuality should not affect the undertaking’s application for leniency. 
 
 
 
Paragraphs 15 & 19  – marker process – applications in hypothetical terms  
 
We welcome the use of a marker to protect an applicant’s position in the queue. However we 
believe there is some uncertainty about how this would operate in the case of an application in 
hypothetical terms.  
 
In paragraph 15, it is explained that an undertaking, which has been granted a marker, cannot 
perfect it by making a formal application in hypothetical terms. However in paragraph 19, 
conditional immunity can be granted following an earlier presentation of information and 
evidence in hypothetical terms. In this case, it is unclear whether the position in the queue 
would be based on the later date of perfecting the information and evidence or the earlier date 
of the application in hypothetical terms. 
 



 
 
Paragraph 36 – limitation periods 
 
Until such time that the “one stop shop” for leniency applications is fully implemented in the 
EU, we propose that the Commission should be prepared to take account of the limitation 
periods applicable in Member States when considering a grant of leniency. We believe there 
would be a legitimate purpose in the Commission considering an application where the 
applicant had potential liability in a Member State having a limitation period longer than five 
years. 
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