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1 INTRODUCTION 

1.1 Burges Salmon LLP ("Burges Salmon") welcomes the opportunity to respond to the draft Notice: 
Immunity from fines and reduction of fines in cartel cases (the "Notice"). 

1.2 Section 2 of our response sets out our views on the developments made in the Notice.  We believe that 
where a cartel member is considering blowing the whistle, all the certainty that can be provided as to the 
requirements of the Commission's leniency process and policy should be set out in black and white for 
them to take into consideration. Therefore, we consider that the developments made in the Commission's 
Notice may well assist in convincing a potential leniency applicant to go ahead when considering 
blowing the whistle on a cartel. We would therefore like to voice our support for the progress made by 
the Commission, especially in regard to issues relating to the clarity and application of the Commission's 
existing leniency procedure.  

1.3 However, we do feel that the Commission has adopted the wrong tone in this Notice if its true intention is 
to encourage potential applicants to come forward.  From the perspective of an applicant, any 
consideration the Commission may give to them in terms of leniency or a reduction in fine would appear 
to be done rather reluctantly in the terms that this Notice is presented in.  The style and tone of the 
Commission's Notice should therefore be presented on paper in the best possible light in order for the 
Notice to properly achieve its full potential.  

1.4 We believe that applicants would be encouraged to a greater degree to apply for leniency if the 
Commission were to clearly state that it will endeavour to do its best for an applicant that provides it with 
information. The more information an applicant can provide, the more the Commission should endeavour 
to assist them (in terms of reductions in fines and protection from third parties).  This would be best 
presented as a general statement of intent in the Notice. 

1.5 We are also disappointed that the Commission's proposals ultimately fall short of a 'one stop shop' 
leniency system would be pursued for the benefit of the EU, which is discussed in Section 3. We believe 
that while the simultaneous release of the Commission's endorsement of the ECN model leniency 
programme (the "ECN model") is encouraging, it must be kept in mind that the ECN model is not a 
legally binding document, and at the most, only provides a basis for soft harmonisation.  

1.6 While some Member States do not have a leniency programme in place, others do not award competence 
to the Competition authority itself to decide the leniency policy. These are important issues which will 
clearly act as barriers to any potential timely development unless addressed, since it is clear that the 
decentralised system currently cannot be described as fully functioning in respect of leniency. This 
effectively means that many applicants will be deterred from coming forward until this is changed. 

1.7 Section 4 then briefly discusses the issues surrounding the protection of leniency applicants against civil 
damages. This is an issue which we believe the Commission needs to clarify quickly in order to prevent 
potential applicants failing to make a leniency application for fear of civil actions for damages. 

2 DEVELOPMENTS MADE TO THE EU LENIENCY PROCESS 

 Level of Evidence Necessary and the Corporate Statement 
2.1 We believe that it was a necessary development that the Commission clarified and explicitly set out the 

requisite level of information and evidence which immunity applicants are required to submit in the 
Leniency Notice.  
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2.2 The detailed account of the content of the corporate statement, a concept only recently introduced, is also 
an invaluable development to potential immunity applicants, who will now be able to realistically assess 
whether they are in a position to be able to provide information deemed to meet the requisite threshold.  

2.3 However, despite the fact that oral corporate statements can be made, we are still concerned about the 
fact that the applicant must verify the transcript of it. While the Commission states that access to such a 
corporate statement will only be granted to the addressees of an SO (and therefore not the complainants), 
this is on the condition it will not be copied or used for any other purpose. We are nevertheless  
concerned that the Commission's current proposal does not go far enough to ensure the protection of such 
statements in discovery proceedings both EU and non-EU based.   

2.4 It seems to us that the crucial information contained in the statement will inevitably come out in one way 
or another (either in the Commission's decision or on appeal).  Allowing even the addressees of an SO 
access to oral transcription still means such individuals can repeat and note the context after leaving 
Commission's premises, and such information will be able to be used in response to an SO and/or on 
appeal to the possible detriment of the immunity applicant.  It is therefore imperative that the 
Commission address this potentially serious issue in this Notice.   

 The concept of compelling evidence in relation to 'added value' 
2.5 The Commission has clarified the 'worth' of evidence as regards the necessary corroboration required 

when an applicant applies for the reduction of a fine. Where an applicants' evidence is being considered 
for this purpose, it can only be regarded as logical that corroboration is an essential element in assessing 
whether the evidence represents significant 'added value'. This is a welcome clarification, since it again 
makes the leniency application process more transparent and understandable to applicants.  

2.6 Nevertheless, while this feature may well simplify an applicants' understanding of the standard of 
evidence required (as opposed to the applicant receiving an increase in their expected fine as a result of 
providing additional facts regarding the term or other material aspect without corroboration), all leniency 
applicants (including those applying for immunity) are put in a position of uncertainty by virtue of the 
problem of subjective assessment of their evidence by the Commission.  

2.7 The Commission does not tell the applicant what evidence it already has, and the applicant has no way of 
knowing whether the evidence that it is relying on in its application will be sufficient. Therefore, while 
the Commission requires a high standard of proof to award a reduction in a fine, this clarification does 
nothing to counter the subjectivity problem, an issue which will act as a serious deterrent to applicants.  

2.8 On that subject, it is also difficult to understand why the concept of 'added value' is only applicable to the 
reduction of a fine, and not full immunity, since immunity applicants will be faced with a similar 
situation where the Commission is already in possession of information in regard to their cartel.  

3 THE NEED FOR A WORKABLE MULTIJURISDICTIONAL FILING PROCEDURE 

  Current Problems 
3.1 As a result of the current uncertainty, any prudent leniency applicant will be forced to consider filing to 

all relevant national competition authorities as well as the Commission. This means that applicants may 
face the prospect of filing with 19 different Competition authorities at national level in addition to filing 
with the Commission, all within an extremely short period of time. Within the national Competition 
authorities, there is a range of inconsistent requirements, procedures and time limits, meaning that 
making a successful leniency application can be a long and potentially expensive process. 

3.2 Moreover, a small (but significant) number of Member States still do not have leniency programmes. 
Where a cartel did involve activities in any such Member State, the applicant will have no assurance that 
any such voluntary application to the competition authority with an offer of co-operation would result in 
any leniency. 

3.3 Harmonisation of the leniency application would avoid these serious practical problems, and requires 
urgent consideration. 
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 The ECN model leniency policy – development and process 
3.4 While the simultaneous release of the Commission's endorsement of the ECN model leniency programme 

(the "ECN model") is encouraging the ECN model is not a legally binding document, and at the most, 
only provides a basis for soft harmonisation. Some Member States do not have a leniency programme 
implemented, others do not award competence to the Competition authority itself to decide the leniency 
policy, both of these are issues which are bound to cause serious problems to the ECN models' initiation 
process and potential development.  Ultimately, however, while the progress made on the proposed ECN 
model is only to be assessed in 2008, we believe that a workable multi-jurisdictional filing procedure is 
needed for EU leniency policy now.  

3.5 This proposal is extremely disappointing, since the ECN members themselves are able to co-operate to 
enable the swift exchange of information between the Commission and all NCAs, yet it is apparent in the 
ECN model that such applications for leniency are still ruled out as being part of this exchange. 
Consequently, when an application for leniency is lodged with one NCA, it will pass on the information 
obtained to all other members in the ECN, but it will not be considered as a leniency application by any 
other member than the initial NCA.  

3.6 This can be clearly contrasted with the US system, which bases itself upon the principle that maintaining 
full confidentiality for a leniency applicant is indispensable in order to maintain the integrity of its 
programme. It recognises that informing other authorities even of the mere existence of the application, 
thus opening the possibility of multiple investigations, will act as a disincentive to coming forward. 

3.7 In spite of the new ECN model, such a mechanism still benefits the NCAs alone, and completely ignores 
the fact that these are important issues which will clearly act as barriers to any potential and timely 
leniency development, and potential applicants unless addressed and suitably resolved. 

 One Stop Shop Policy 
3.8 A genuine 'one-stop shop' policy, an idea previously floated by Commissioner Kroes in her speech 'The 

First Hundred Days'1 would offer the potential to centralise the leniency process, and overcome such 
problems. However, the recent ECN press release2 clearly states that the current leniency proposal, 
described as a 'one stop shop' merely involves a set of rules on which all ECN members are able to align, 
(notwithstanding the abovementioned problems) which falls far short of the one stop shop policy which 
was previously envisaged. On the contrary, an applicant will still be required to go through the process of 
applying to each relevant Member State separately. 

3.9 However, the Commission considers that a genuine one-stop shop system is inappropriate, since there is 
no requirement on an applicant to file for leniency with any authority. Such a position loses sight of the 
ultimate goal for the leniency process: namely a workable leniency framework which encourages 
leniency applicants to act as whistleblowers and thus lower the number of active cartels affecting trade 
within the EU. Where applicants party to a multi-jurisdictional cartel consider making an application for 
leniency, there would be no point in doing so without making joint applications to the Commission and 
all relevant NCAs. Depending upon the numbers of NCAs and perceived costs involved this may well act 
as an effective deterrent to the applicant to apply for leniency, given the complex nature of some leniency 
application processes, and the highly controversial nature of the action. 

 An Alternative to the ECN Proposal 
3.10 We believe that there should be a workable framework and process in place by which leniency can be 

obtained by the applicant, which should be made available as a matter of urgency in the Commission's 
quest for a successful EU leniency framework. One way in which this could be achieved would be 
through a centralised process, allowing the Commission to receive all leniency applications within the 
EU. This would mean that the current inconsistencies between systems would disappear, and the system 

                                                      
1 Speech given for the 40th Anniversary of the Studienvereinigung Kartellrect 1965-2005, International Forum on Competition Law, Brussels on 7th April 

2005, SPEECH/05/205). 
2 Competition:  the European Competition Network launches a Model Leniency Programme – frequently asked questions, Brussels 29th September 2006, 

MEMO/0/356 
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would be easily applicable in a short time scale. Furthermore, potential applicants would not be faced 
with the choice of filing with the Commission and a possible high number of NCAs. 

4 ACTIONS FOR DAMAGES 

4.1 While applicants may be awarded immunity by the Commission, they may well also be faced with the 
possibility of civil damages claims where anyone affected by the anti-competitive behaviour commences 
a court action, in addition to facing cartel fines in other Member States.  Such claims will be assisted as 
elements of a published Commission decision are able to be used as evidence in the proceedings to show 
that the behaviour in question took place and was illegal. 

4.2 While we previously welcomed the Commission's Green Paper on private enforcement, we believe that 
progress must be made on this aspect of leniency in order for the full benefit of the Commission's current 
proposals to be obtained. While these developments will encourage leniency applicants to come forward 
to the Commission, the fact that this information may then be used against them in damages actions must 
act as a deterrent. This is something that the Commission should again address in light of the 
developments set out in the present Notice.   

4.3 This is an issue of balancing the relevant policy aims.  If damages actions are purely compensatory (as 
we believe they should be) then it is difficult to see any legitimate reason for protecting a leniency 
applicant (which would have benefited from the cartel in like manner to other cartel participants).  
However, if damages actions contain a punishment element (e.g. "exemplary damages" in the UK) then it 
seems reasonable that an award of leniency should include protection against this additional punishment, 
in the same way as a leniency applicant is protected from primary punishment in the form of fines.    

5 CONCLUSION 

5.1 We do believe that this Notice has made some helpful clarifications, and progress has been made in some 
elements. However, we do not feel it goes far enough in wholeheartedly promoting a convincing and 
effective leniency system.  

5.2 Leniency applicants require genuine encouragement to come forward, and an accessible, workable and 
transparent application system through which to make their application.  This encouragement fails to 
come through in the tone of the draft Notice.  Moreover, before taking such a step, applicants also need to 
be able to seek some guarantee as to the confidential status of the statements submitted, especially if this 
is done as an oral corporate statement, or at the very least a degree of certainty as to which information 
will come out. 

5.3 Until further progress is made on these fundamental issues, it is unlikely that there will be any marked 
increase in the number of leniency applicants coming forward, and we do not believe that the proposal 
Notice will greatly assist in Europe's fight against cartels as it falls short in a number of respects. 

5.4 Please contact Noel Beale or Siobhan Egan should any of these points require clarification. 

 

Burges Salmon LLP 
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