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 27 October 2006 
 
 
COMMENTS ON THE DRAFT COMMISSION NOTICE ON IMMUNITY FROM FINES AND 

REDUCTION OF FINES IN CARTEL CASES 
 

 
 
 

1. There is no doubt that the leniency policy plays a significant role in the Community’s 

competition policy.  As rightly noted in points 4 and 5 of the Notice, the collaboration from 

undertakings in the detection of secret cartels – which, by their very nature, are difficult to 

uncover and investigate – has an intrinsic value which must be adequately rewarded.  

Also, by placing cartel participants under the constant threat that any of them might 

denounce the cartel to the authorities, the leniency policy has a deterrent effect in its own 

right.  It is therefore essential to ensure that undertakings are given the appropriate 

incentives to disclose their participation in secret cartels.  From that viewpoint, an essential 

attribute of an effective leniency policy is that it be predictable and minimise the risk of 

undertakings losing the benefit of the leniency program for reasons beyond their control. 

 

2. In this connection, the Commission’s proposal in point 12(b) of the draft Notice is clearly a 

step in the right direction. Indeed, the Commission is proposing to allow an undertaking to 

continue its involvement in the alleged cartel as long as necessary to preserve the integrity 

of the inspections.  As the Commission rightly explained in its press release (FAQ) of 29 

September 2006,  

 

“The requirement in the 2002 Leniency Notice to terminate participation in the alleged 

cartel at the latest at the time of the application has in practice raised concerns that in 

some cases the termination may alert other cartel participants and endanger a planned 

Commission inspection. The result could be that other cartel participants are alerted by 

absence of the applicant from meetings and other contacts and start destroying 

evidence before an inspection is launched.  While as a general rule undertakings that 

apply for leniency should terminate all cartel activities as soon as possible, it is in the 
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public interest to delay the complete termination until the point in time necessary to 

safeguard the Commission inspection.”      

 

The proposed amendment to the Notice will not only contribute to preserving the 

effectiveness of planned inspections. It will also eliminate the risk that leniency applicants 

find themselves in a situation in which they are pressured by other cartel members to 

disclose their participation in the leniency program because of the suspicions generated by 

their failure to continue their involvement in cartel activities following the lodging of the 

leniency application.  As stated above, it is important to ensure that leniency applicants can 

confidently rely on the benefits granted by the leniency program and are not deprived of 

such benefits as a result of defects in the design of the program. The wording proposed in 

point 12(b) of the draft Notice will eliminate a defect in the 2002 Notice and will bring the 

Community leniency program in line with equivalent programs in foreign jurisdictions, such 

as the U.S., as well as a number of European jurisdictions which allow continued 

participation in the cartel activities by the leniency applicant with the authority’s approval.   

 

3. As any clarification of the conditions under which leniency is granted can only increase the 

reliability of the program, one can only support the Commission’s proposal to clearly spell 

out in the Notice that one of the conditions for qualifying for immunity is that the 

undertaking should not “disclose the fact or any content of its application before the 

Commission has issued a statement of objections in the case, unless otherwise agreed” 

(point 12(a), last bullet point).  Such a condition was not spelled out in the text of the 2002 

Notice. I wish to make two comments regarding this proposed text : 

 

a) As the Commission itself recognises, the sudden termination by the leniency 

applicant of its involvement in cartel activities may cause other cartel members to 

suspect that it has filed a leniency application.  The leniency applicant may therefore 

find itself subjected to demands by other cartel members to explain the reasons for 

its sudden change of conduct. It would be very unfair to deprive a leniency applicant 

of the benefit of the leniency program simply because it would be pressured by other 

cartel members to confirm verbally what the conduct imposed on it by the Notice 

would already have made apparent to them, namely that it had filed a leniency 

application. It would therefore be advisable that the obligation not to disclose 
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participation in the leniency program prior to planned inspections apply only where 

the leniency applicant has been authorised by the Commission to continue its 

involvement in the cartel activities as long as necessary to preserve the effectiveness 

of such inspections.  

 

b) After inspections have taken place, one may wonder whether it is sensible to still 

require the leniency applicant not to disclose the fact that a leniency application was 

filed. Indeed, once the Commission conducts inspections, it will be very easy for the 

other cartel members to identify the leniency applicant as, typically, the latter will not 

have been subjected to the inspections.  Imposing on leniency applicants an 

obligation that they may find very difficult, if not impossible, to observe in practice can 

only reduce the reliability and hence the attractiveness of the leniency program. It 

should be sufficient to impose on the leniency applicant an obligation not to disclose 

the content, rather than the fact, of its application until the issuance of the statement 

of objections.  

 

4. Finally, one may question the wisdom of retaining point 13 of the draft Notice providing 

that “an undertaking which took steps to coerce other undertakings to join the cartel or to 

remain in it is not eligible for immunity from fines”.  In view of the ambiguity of the concept 

of “coercion” and the natural tendency of other cartel members to make allegations of 

coercion (as a ground for mitigation or as a form of retaliation against the leniency 

applicant), point 13 reduces the reliability of the leniency program. Situations in which 

genuine coercion was applied will tend to be very rare and may be tackled by a recourse 

to criminal law. It would therefore be advisable to delete point 13. A similar step was taken 

in the 2002 Notice as regards the concept of cartel leadership which is no longer a ground 

for disqualifying an undertaking for immunity from fines.   
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