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BAKER & McKENZIE 

 
RESPONSE TO CONSULTATION ON THE DRAFT LENIENCY NOTICE 

 
 
1. Introduction 
 
1.1 Baker & McKenzie LLP welcomes the opportunity to comment on the draft Leniency Notice.   
 
1.2 Broadly, we support the Commission in its efforts to make the leniency regime more 

predictable by clarifying the evidence that it requires immunity applicants to submit.  We 
agree that clear and realistic requirements will make the leniency programme more 
transparent and allow the Commission to streamline its handling of applications. 

 
1.3 However, we do not believe that those objectives are achieved and indeed we believe that the 

new regime may be substantially less clear and attractive than the current Notice.  Our 
proposed amendments are identified below in bold type. 

 
1.4 We also support the Commission's efforts towards achieving a one-stop-shop for EU leniency 

applications.  However, in our view, the ECN Principles result in a regime which is far short 
of being a one-stop shop.  In our view, there should be a process where one full application to 
any well-placed authority, with notice to other well-placed authorities (with the name of 
applicant and industry concerned), should be sufficient. 

 
1.5 On a related issue, we also point out that Article 10 of the EC Treaty must be interpreted as 

precluding individual EU Member States from imposing a fine where the European 
Commission has granted leniency.  Otherwise, Community policy would be undermined by 
the acts of NCAs.  A properly functioning one-stop shop would help avoid infringements of 
Article 10 EC.   

 
2. Comments and observations on draft Leniency Notice 
 
2.1 Point (8)(a) and point (9): new concept of "targeted inspection" 

 
We agree that, in the interests of predictability, it is sensible to link the threshold for 
immunity to the type of information required.  However, we make a number of comments in 
relation to points (8) and (9) of the draft Notice: 
 
• The Commission has introduced the new concept of a "targeted" inspection.  This is 

implicit from the fact that, under point (10), full immunity will not be granted if the 
Commission already had sufficient evidence "to adopt a decision to carry out an 
inspection itself" - i.e. the threshold is higher for an immunity applicant. 

 
Although point (9) lists the type of information that an applicant should provide, this does 
not eliminate the uncertainty that clients and their advisers will face since this information 
is only provided "with a view to enabling the Commission to carry out a targeted 
inspection" - i.e. there is no guarantee that the provision of this information will be 
sufficient to trigger a targeted inspection.  This uncertainty is reinforced by the fact that 
point (9) states that the list of information is only the "least" to be provided to help the 
Commission decide whether to launch a targeted inspection. 
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Overall, the new Notice introduces, with the notion of a "targeted" inspection, a concept 
which is entirely new to EU law which seriously undermines the Commission's stated 
intention to codify, give guidance and increase predictability. 
 
In our view, the Notice should be amended - either by removing the prefix 
"untargeted" or by clarifying point (9) to make it clear that, where the information 
listed in point (9) is provided by an applicant, any inspection will automatically be 
"targeted".  In any event, it seems to us logical to amend the Notice in one of these 
ways as an inspection launched following the provision of names, office locations etc 
will always be "targeted" as a matter of fact.   
 
The words "at least" should also be removed from point (9) since they give the 
impression, either rightly or wrongly, that the information in point (9) would not in 
itself be sufficient. 
 

• In our view, the list of information in point (9) is, in some respects, unclear and, in any 
event, goes significantly beyond the minimum amount of information that the 
Commission would require to launch a productive inspection. 

   
Although point (9)(a) provides that the corporate statement need only include information 
"in so far as it is known to the applicant", it is not clear whether this refers to the point in 
time at which the application is made or some other time.  Further, the third bullet of 
point (9) states that certain information (relating to individuals involved in the cartel) 
must only be provided "to the applicant's knowledge".  It is therefore unclear whether 
something more is required in relation to the other bullet points in point (9).   
 
In our view, there is also a "risk" for the Commission in setting out precise information 
requirements.  It seems to us that, the more specific the information requirements, the 
higher the risk that the Commission will face claims from rival applicants that one 
applicant was ahead of another in relation to, say, a particular product market.  The 
Commission may therefore benefit from setting out less precise requirements. 
  
We would therefore recommend that a clear up-front caveat is added to point (9) 
which clarifies that an applicant should only be required to provide "as much 
detailed information as is practicable, including as much information as possible on 
the matters listed below..."   
 

• The list of information required should also be reduced to a more manageable set of 
requirements (which a company might satisfy reasonably quickly) and yet which would 
still furnish the Commission with sufficient information to launch a productive 
inspection.  A more realistic set of requirements would also mean that potential applicants 
were not deterred from racing for immunity.  In particular, we do not consider it 
necessary (or indeed practicable) for a company to provide "precise dates, locations" etc.  
We therefore recommend that the word "precise" is removed from Point (9)(a), first 
bullet. 
 

• We also query how a requirement to provide the home addresses of individuals (including 
ex-employees) would be reconciled with prevailing privacy laws across Member States.  
We therefore recommend that this obligation is removed from the third bullet of 
Point (9)(a).  
 

2.2 Point (11) 
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It is not clear to us why the phrase in lines 7 and 8: "which would enable the Commission to 
find an infringement of Article 81 EC" applies only to the requirement to provide 
contemporaneous incriminating evidence.  This phrase should be moved to the end of the 
paragraph - so that this test applies to the combination of the contemporaneous evidence 
and the corporate statement, not merely to the former.  

 
2.3 Point (12) 

 
• Point (12)(a) requires the applicant to cooperate "genuinely, fully, on a continuous 

basis…".  The draft Notice has therefore added the need to act "genuinely".  Again, it is 
unclear whether and, if so, to what extent, the Commission has raised the cooperation 
threshold.   In our view, this addition should be removed or clarified. 

 
• Point (12) (a) third bullet requires an applicant to make employees and directors available 

for interview with the Commission.  However, individuals may be advised separately 
where investigations have a criminal element.  It is therefore imperative that leniency is 
not withheld from applicants in situations where their employees/directors are advised 
separately not to give interviews with the Commission.  We recommend that an 
applicant should only be required under point 12(a) to use "reasonable efforts to 
procure that employees/directors are available for interview". 

 
• Pursuant to point (12)(c), an applicant must not have destroyed evidence when it was 

contemplating making an application.  The Commission's objective is understood but we 
wonder whether this obligation is necessary since, in any event, the Commission will 
have received sufficient evidence to actually launch an inspection.  There is also a 
possibility that this provision may deter a company from making an application in the 
first place as companies will not be able to control the actions of all of their 
employees/directors.  We query whether point (12)(c) is necessary. 

 
• The final bullet point under point (12)(a) should be qualified by, "unless required by 

law or another competition authority" as well as otherwise agreed by the 
Commission. 

 
2.4 Points (14) and (15):  introduction of a marker 
 

We welcome the introduction of a marker.  However, in our view, the mechanism in the draft 
Notice could be improved considerably: 

 
• First, we note that it is in the discretion of the Commission whether to award a marker 

and that an applicant must "justify" its request for a marker under point (15).  It might 
also be inferred from the Commission's Frequently Asked Questions1 that the 
Commission may only accede to such requests in a narrow range of circumstances. In our 
view, the need for an almost automatic right to obtain a marker is an essential 
characteristic of a successful marker system.  This, for example, is the case in the US - the 
jurisdiction with the most experience in this area.  Under the current drafting, there is a 
risk that a prospective applicant would simply be deterred by the lack of predictability of 
the system.  Any concerns over efforts to "game" the system could be addressed by 
providing only a short window in which the applicant must complete the application.  The 
discretionary nature of the marker system also means that the proposed regime is not 
aligned with the US position - despite the Commission's efforts to improve the 
coordination of  international leniency applications.  

 
                                                      
1 See page four of the Commission's Frequently Asked Questions where, in the context of applications for 
markers, the Commission refers only to the situation where new management has taken over a company. 
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• Secondly, point (15) sets out information requirements which are, in our view, excessive.  
For example, an application for a marker must include the duration of the cartel.  In our 
experience, a marker is required to establish precisely this level of detail.  The marker 
system will not work if companies feel that they need to invest a significant amount of 
time before they are even in a position to obtain a marker. 

 
• In summary, it is our view that the proposed marker system would not work effectively.  

It would be unpredictable - due to the Commission's considerable latitude in deciding 
when to grant a marker and because of the onerous information requirements.  We 
therefore recommend that the Commission offers a marker as a matter of course on 
the basis of very limited information (e.g. name, address, parties to cartel, affected 
sector and territories (in broad terms), cartel conduct) but only for a relatively short 
period of time (decided on a case-by-case basis).   It seems to us that the Commission 
would not expose itself to any particular downside by adopting this approach.  After 
all, the applicant is committing irrevocably to applying for leniency by providing its 
name and the product market. 

 
2.5 Point (16(b) 
 

As regards hypothetical applications: 
 

• we note that the Commission has introduced a need to identify clearly the products and 
geographic area affected by the cartel.  In our view, this addition will preclude many 
applicants from taking advantage of the hypothetical approach - since cartels will 
typically arise in highly concentrated markets where the provision of product and 
geographic data will give rise to a real risk of the cartel being discovered without leniency 
having been granted.  The last sentence in point (16)(b) should therefore be deleted. 

 
• It is not clear when immunity is granted following a hypothetical application:  is it the 

date of the application or the later date when the evidence has been provided?  By 
allowing immunity from the earlier date, the Commission would establish a more 
practicable alternative to the marker system. 

 
2.6 Point (25):  compelling evidence 
 

• We support attempts to clarify when evidence will represent "significant added value".  
However, it is not clear to us whether the Commission has introduced another layer of 
evidence called "compelling evidence" or whether compelling evidence is simply a type 
of evidence which represents significant added value.  The last paragraph of point (26) 
implies that compelling evidence is a separate class of evidence. However it seems to us 
unlikely that this was intended by the Commission as this would mean that evidence 
which has significant added value and yet which falls short of being compelling could be 
used to increase the fine of an applicant applying for a reduction in fines.  The notion of 
"compelling evidence" therefore needs to be clarified by the Commission.  

 
2.7 Point (36) 
 

• Point (36) states that the Commission "will not" deal with applications in relation to cases 
which fall outside the five year limitation period for the imposition of penalties - on the 
basis that these applications would be "devoid of purpose".  On the one hand, we 
appreciate that the Commission must take steps to manage its caseload.  However, such 
applications may not always be devoid of purpose.  In our view, this provision should 
be limited to those situations where the application concerns infringements which 
are clearly covered not only by the Community limitation period but also by all 
relevant national limitation periods (since some national laws will provide longer 
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limitation periods).  The move towards a one-stop shop proposed in the ECN 
Principles would be undermined if the Commission were not able to act in respect of 
those applications. 

 
2.8 Point (32) 
 

• We note that "corporate oral statements will be recorded and transcribed by the 
Commission".  In the past, applicants have been asked to transcribe the statement 
themselves - i.e. by bringing a secretary (from their lawyers) to type the transcript.  Such 
an approach may well have implications for discoverability under US law - i.e. more 
protection may be afforded if the Commission were to produce the transcript itself.  
Confirmation is therefore sought that the Commission will actually transcribe the 
statement itself. 

 
 

 
 

26  October 2006 
Baker & McKenzie 
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