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COMMISSION DECISION

of 28.3.2012

relating to a proceeding under Article 23 of Regulation (EC) No 1/2003 (refusal to submit to
an inspection)

(Case COMP/39793 - EPH and others)

(Only the English text is authentic)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty’, and in
particular Article 23(1)(c) thereof,

Having regard to the Commission decision of 17 May 2010 to initiate proceedings in this case,

Having given the undertakings concerned the opportunity to make known their viewson the
objections raised by the Commission pursuant to Article 27(1) of Regulation (EC) No 1/2003,

After consulting the Advisory Committee on Restrictive Practices and Dominant Positions,

Having regard to the final report of the Hearing Officer in this case2,

Whereas:

1. ADDRESSEES

(1) This Decision is addressed to EP Investment Advisors, s.r.o. (hereinafter “EPIA”) and
Energetick a prümyslov holding, a.s. (hereinafter “EPH”).

OJ L 1,4.1.2003, p.1. With effect from 1 December 2009, Articles 81 and 82 of the EC Treaty have become
Articles 101 and 102, respectively, of the Treaty on the Functioning of the European Union (“TFEU). The
two sets of provisions are, in substance, identical. For the purposes of this Decision, references to Articles
101 and 102 of the TFEU should be understood as references to Articles 81 and 82, respectively, of the EC
Treaty where appropriate. The TFEU also introduced certain changes in terminology, such as the
replacement of “Community’ by Union” and “common market” by internal market”. The terminology of
the TFEU will be used throughout this Decision.

2 orc.
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(2) EPIA is a company registered in the Czech Republic which provides business advisory

services, inter alia investment advisory services to other EPH subsidiaries. EPIA was

registered on 3 April 2002 under the name J&T Investment Advisors, s.r.o. (hereinafter

“J&T IA”). On 10 November 2010, J&T IA was renamed EPIA, without changes in the

corporate structure or the organisation of the company. In this Decision “EPIA” is also

used to refer to the company in respect of periods when it was named J&T IA. Until 1

December 2008 100% of the shares of EPIA were owned by J&T Finance Group3

(hereinafter “J&T FG”). Thereafter and until 8 October 2009 EPIA was fully owned by

Jannary’s Limited, Cyprus, which is wholly owned by Mr. KietInsk9. Since

8 October 2009 EPIA has been controlled (100% of the shares) by EPH.4 The turnover

of EPIA in 2010 was EUR 3.8 million5.

(3) EPH is a holding company which is principally active through its subsidiaries in the

energy sector.6 Until 8 October 2009, it was owned by Khasomia Limited (a wholly

owned subsidiary of J&T FG). From 8 October 2009 until 14 October 2009 EPH was

owned by Timeworth Holdings Limited7 (50%), Milees Limited8 (25%) and Biques

Limited9 (25%). Since 14 October 2009 and at present EPH is owned by Timeworth

Holdings Limited’° (40%), Milees Limited” (20%), Mackarel Enterprises Limited’2

(20%) and Biques Limited’3 (20%). On 8 October 2009, Timeworth Holdings Limited,

Milees Limited and Mackarel Enterprises Limited entered into a shareholders agreement

which gave them joint control over EPH.’4 The total turnover of EPH in 2010 was

EUR 990.7 million’5.EPH informed the Commission by e-mail of 13 March 2012 that

figures for the 2011 turnover are not yet available.’6

2. PROCEDURE

(4) On 16 November 2009, the Commission adopted decisions’7 ordering an inspection at

the premises of EPIA, EPH and J&T FG pursuant to Article 20(4) of Regulation (EC)

No 1/2003 in case COMP/B1/39.727 concerning an alleged infringement of Articles 101

and 102 of the Treaty in the electricity sector. The inspection was carried out in the

period 24 — 26 November 2009.

J&T FG is a financial group active in various business sectors in the Czech Republic and Slovakia,

including banking, energy, industrial, real estate development and other.
Document #95, J&T IA and EPH reply of 22 September 2010 to Article 18 request; reply to Question 7.

Document #261, EPIA and EPH reply of 22 June 2011 to Article 18 request; reply to Question 2.
6 Document #95, J&T IA and EPH reply of 22 September 2010 to Article 18 request; reply to Question 4.

Timeworth Holdings Limited is a Cyprus-based special purpose vehicle controlled by PPF Group N.y. (The

Netherlands) which in turn is controlled by Mr Keliner.
8 Milees Limited is a Cyprus-based special purpose vehicle wholly-owned by Mr Tká.

Biques Limited is a financial investor.
10 See footnote 7.

See footnote 8.
12 Mackarel Enterprises Limited is a Cyprus-based special purpose vehicle wholly owned by Mr KetInsk.

See footnote 9.
14 Document #95, J&T IA and EPH reply of 22 September 2010 to Article 18 request; reply to Question 7.
15 Document # 261, EPIA and EPH reply of 22 June 2011 to Article 18 request; reply to Question 2.
16 Document # 389.
17 Documents #21 to 23.
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(5) By letter of 30 November 2009 addressed to the Commission (hereinafter “the Letter”8),
EPIA and EPH provided explanations with regard to the behaviour of the representatives
of the companies during the inspection.

(6) On 17 May 2010 the Commission decided to initiate proceedings against EPIA, EPH
and J&T FG with a view to adopting a decision pursuant to Chapter VI of
Regulation (EC) No 1/2003 for refusal to submit to an inspection and the production of
required records in incomplete form. The decisions to initiate proceedings were notified
to EPIA, EPH and J&T FG on 19 May 2010.

(7) The Commission sent a request for information pursuant to Article 18(2) of
Regulation (EC) No 1/2003 (hereinafter “Article 18 request”) to EPIA, EPH and J&T
FG. That request was answered by letters of 22 September 2010.’

(8) EPIA and EPH (hereinafter “the parties”) were given the possibility to present their
views on the facts during a state of play meeting which took place on
23 September 2010.

(9) On 17 December 2010, the Commission adopted a Statement of Objections (hereinafter
“SO”) against the parties concerning an alleged infringement within the meaning of
Article 23(1)(c) of Regulation (EC) No 1/2003.20

(10) The SO was notified to the parties on 22 December 2010. The parties submitted their
response to the SO on 17 February 2011.21 The oral hearing took place on
25 March2011.

(11) On 1 April 2011, the Commission sent an Article 18 request for clarification of
information provided by the parties during the oral hearing.22 The parties’ reply of
14 April 2011 included, inter alia, new information with regard to the unblocking of an
e-mail account.23

(12) On 16 June 2011, the Commission sent a further Article 18 request to the parties which
they answered by letter of 22 June 2011 •24

(13) On 23 June 2011, during a state of play meeting, the parties were informed about the
preliminary view of the Commission following the oral hearing and the written
statements by the parties.

(14) On 15 July 2011, the Commission adopted a Supplementary Statement of Objections
(hereinafter “SSO”)25 setting out additional elements with regard to one of the objections
in the SO, namely the unblocking of an e-mail account.

18 Document # 75.
Document # 95, J&T IA and EPH reply of 22 September 2010 to Article 18 request and Document # 64,
J&T FG reply of 22 September 2010 to Article 18 request.

20 Document # 172.
21 Document # 185.
22 Document # 224.
23 Documents #228 — 230. EPIA and EPH reply of 14 April 2011 to Article 18 request.
24 Document # 261, EPIA and EPH reply of 22 June 2011 to Article 18 request.
25 Document # 293.
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(15) The SSO was notified to the parties on 19 July 2011. The parties submitted their

comments on the SSO on 12 September 2011.26 The oral hearing took place on

13 October2011.

(16) On 12 March 2012, the Advisory Committee on Restrictive Practices and Dominant

Positions was consulted. On 13 March 2012, the Hearing Officer issued his final report.

3. FACTS

(17) The Commission decisions of 16 November 2009 (cf. recital (4)) stated that EPIA, EPH

and J&T FG were required to submit to an inspection pursuant to Article 20(4) of

Regulation (EC) No 1/2003. The decisions also stated that EPIA, J&T FG and EPH

“shall produce for inspection books and other records related to the business,

irrespective of the medium on which they are stored”,27 as required by the Commission,

and shall permit the officials “to examine the said books and records in situ and take or

obtain copies of or extracts from them in any form”28. Furthermore, the decisions stated

that, according to Article 23(1)(c) of Regulation (EC) No 1/2003, the Commission may

by decision impose a fine in case the undertakings “produce the required books or other

records related to the business in incomplete form during inspections under Article 20

or rejiLse to submit to inspections ordered by a decision adopted pursuant to Article

20(4) [ofRegulation (EC) No 1/2003]” 29

(18) The inspection started at the premises occupied and used by EPIA and EPH at PobenI

14/297 in 186 00 Prague 8, Czech Republic on Tuesday, 24 November 2009 (hereinafter

“day 1”) at 9.30h. The inspection was carried out by an inspection team consisting of

seven inspectors of the Commission and four officials of the Office for the Protection of

Competition (Czech national competition authority, hereinafter “Czech NCA”). Each

member of the inspection team demonstrated their authorisation to carry out the

inspection by presenting their staff card and a mandate. The inspection decisions

addressed to EPIA and EPH were notified to EPIA and EPH, both represented by Mr
[A1* (executive director of EPIA and member of the board of directors of EPH), at 9.30h

and a minute of notification of the inspection decisions addressed to EPIA and EPH3°

was signed by Mr [A] for EPIA and EPH. Mr [A] stated that he had no authority to act

for J&T FG. The inspection decision addressed to J&T FG3’ was notified to that

company, represented by Mr [BI, at 14.30h and the minute of notification was signed by

Mr [B]. At the time of notification, EPIA, EPH and J&T FG also received the standard

explanatory notice32 (hereinafter “notice”) setting out in more detail the Commission’s

powers and the undertaking’s obligations during an inspection. The notice explains, inter

alia, that as part of the investigation, the Commission may search the information

26 Document # 307.
27 Documents # 21 to 23, p.5, unofficial translation.
28 Documents # 21 to 23. p.5, unofficial translation.
29 Documents #21 to 23, p.7, unofficial translation.
* Names ofpersons were replaced by a capital letter in the alphabetical order as each person appears in the

Decision.
30 Document # 32, inspection document JNU 1.
31 Document # 32, inspection document JNU 11.
32 Document # 126. Handing over the notice at the beginning of an inspection is standard practice.

EN 6 EN



technology (IT) environment, storage media and hardware of the undertaking. The
notice also mentions that the undertakings may seek the advice of an external lawyer.
External lawyers of EPIA and EPH were present on the premises on day 2 and 3 of the
inspection.

(19) EPIA and EPH both occupied and used the 5th floor of the building at PobenI 14/297 in
186 00 Prague 8, Czech Republic (hereinafter “the building”), which was partly
organised as an open space environment. The rest of the building consisted of offices
occupied by J&T Banka, which is a subsidiary of J&T FG, and a number of other
companies of the J&T FG group.

(20) At the time of the inspection, EPIA and EPH did not have an independent IT
Department. Prior to the creation of EPH in August 2009, J&T Banka provided IT
services for EPIA which was originally a wholly-owned subsidiary of J&T FG33. When
EPH was sold by J&T FG to the new owners mentioned in recital (3) and EPIA became
part of EPH, J&T Banka agreed to continue to provide services to EPIA and EPH until
EPH and EPIA moved to other premises.34 Consequently, there was one IT Department
on the 3rd floor of the building which was occupied by J&T FG’s subsidiary J&T Banka
and which provided IT services to EPIA and EPH. Its responsibility covered all
hardware, operating systems and server infrastructure35.In order to manage the e-mail
accounts of EPIA and EPH, the IT Department used a server of J&T FG/J&T Banka
(hereinafter “server of J&T FG”) which is located in the building. For instance, e-mails
addressed to EPIA’s e-mail accounts passed through the server before being distributed
to the respective e-mail accounts of EPIA.36 This applies also to EPH insofar as persons
representing both EPIA and EPH use one e-mail account that is common for the two
companies (cf. recital (77)). At the time of the inspection, the IT Department of J&T
Banka consisted of 8 employees and was led by Mr [Cl37. All staff operated from one
(open space) IT room, where they had their desks38.

(21) Following notification of the inspection decisions to EPIA and EPH early on day 1,
Mr [Al was asked by the Commission inspector [team leader 1 to provide an explanation
of their organisation and to contact the person who was responsible for the IT of the
companies.39 In the meeting with Mr [Al the Commission inspector [team leaden
explained that the inspection team would subsequently identify the e-mail accounts of
key personnel (Mr [D}, Mr [El, Mr [Fl and Mr [A]) which then would need to be
blocked by the IT Department by resetting their passwords and attributing a new

EPIA was a subsidiary of J&T FG until 1 December 2008. Thereafter and until 8 October 2009 EPIA was
fully owned by Mr. KietInsk. Since 8 October 2009 EPIA has been controlled (100% of the shares) by
EPH (see recital (2) above).
Document # 95, J&T IA and EPH reply of 22 September 2010 to Article 18 request, reply to Question 11;
Document # 64, J&T FG reply of 22 September 2010 to Article 18 request, reply to Question 11.
Document #64, J&T FG reply of 22 September 2010 to Article 18 request, reply to Question 11.

36 This was confirmed in the Letter (recital (5)) under point 1.4, cf. Document #75.
Document # 64, J&T FG reply of 22 September 2010 to Article 18 request, reply to Question 11.
Document # 228, EPIA and EPH reply of 14 April 2011 to Article 18 request, reply to question 3 (A),
paragraph 7.
Document # 146, Note for the file (inspection report), at paragraph 5.
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password known only to the Commission inspectors to ensure exclusive access to the e

mail accounts by the Commission inspectors during the inspection.

(22) In the meeting with the Commission inspector [team leader], Mr [C] was identified by

Mr [A] as the person responsible for the IT services of EPIA and EPH. After having

been called by Mr [A] for questions relating to IT, Mr [C] had a separate meeting with

the Commission inspector responsible for Information Technology (hereinafter “IT

inspector”). In that meeting the IT inspector repeated what had already been explained to

Mr [A], namely that the e-mail accounts of the key persons needed to be blocked by the

IT Department by resetting their passwords and attributing a new password known only

to the Commission insjectors to ensure exclusive access by the Commission inspectors

during the inspection.4

(23) The Commission inspectors subsequently requested the notebooks of the key personnel

(see recital (21)) in order to search them for electronic files. The notebooks of Mr [D]

and Mr [E] only contained information which dated from a few days before the

inspection. In this regard, the Commission inspectors were informed that the notebooks

were new and had been bought three days earlier on Saturday, 21 November 200941.

(24) With regard to the handling of e-mails the following incidents are explained in more

detail in recitals (25) to (35)

- failure to block an e-mail account;

- diversion of incoming e-mails.

3.1. Failure to block an e-mail account

(25) At around 11 .30h on day 1 the IT inspector requested from the head of the IT

Department, Mr [C] to block the e-mail accounts of the key persons (cf. recital (21))

immediately and during the inspection until further notice by the Commission

inspectors.

(26) Mr [C] subsequently blocked the e-mail accounts of those key persons. This was done

by setting a new password known only to the IT inspector and provided to the

Commission inspectors, to ensure that only the latter would be able to access the

accounts during the inspection. The change of passwords of the e-mail accounts,

including Mr [F]’s account, was carried out by Mr [G] at his computer in the IT room in

the presence of Mr [C] and the IT inspector.

(27) On day 2, when the IT inspector tried to access Mr [Fj’s e-mail account, he could not do

so. As it turned out, the password had been modified and a new password been given to

Mr [F] in order to allow him access to his e-mail account. That new password had not

been communicated to the IT inspector. The IT inspector asked to reset the password in

order to block Mr [F]’s e-mail account again and give the inspectors the possibility to

search it.

Document # 35, inspection document JNU 36.
In total seven new notebooks had been purchased by payment in cash on Saturday, 21 November 2009. See

Document # 32, inspection document JNU [2. The old notebooks of Mr [Dl and Mr [El, which later were

also provided to the Commission inspectors, had been wiped and did not contain any relevant information.

See Document # 35, inspection document JNU 36.
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(28) In the minutes42 which were signed by Mr [C] and the inspectors on day 2, Mr [Cl
acknowledges that he was asked by the inspectors to change the original password and
informed that the blocked accounts had to remain inaccessible for the time of the
inspection until further information by the inspectors. Mr [C] also confirms that Mr [H],
one of his subordinates in the IT Department, nevertheless gave access to Mr [F]. The
inspectors also gathered a listing setting out the connections made on Mr [Fl’s e-mail
account (so called log-file)43. That log-file shows that Mr [F]’s e-mail account was
accessed continuously between 14.50h on day 1 and 13.05h on day 2. The log-file does
not include details on the form of access and the type of communication executed (for
example, receiving, editing, storing, deleting and/or sending e-mails).

(29) In the Letter44,EPIA and EPH claim that Mr [F]’s access to his blocked e-mail account
was an unfortunate incident. The head of the IT Department Mr [C] assumed that the
Commission “would subsequently notify all four persons, including Mr. [F], about the
blockage of their e-mail accounts or at least provide instructions for their notijication”.
According to the parties, Mr [F] was not aware of the blockage of his account by the
Commission as he was not present at the premises where the inspection of the
Commission was conducted and he considered his inability to log onto the system as a
normal technical issue which could be solved by calling the hotline of the undertaking.
The parties claim that Mr [F] was not informed about the ongoing inspection when
calling the hotline operated by the IT Department, as the Commission had instructed Mr
[A] not to notify anybody about the inspection. They also claim that the Commission
could have verified the details of the communications Mr [F] had executed through his
e-mail account during the time he regained access and whether this could have had an
influence on the investigation.

(30) In their reply to the SO45, the parties further argue that the IT Department was not
properly briefed by the inspectors about the nature of their obligations during the
inspection and that the chain of events did not allow for anyone else to do so. They
emphasize that Mr [A], through whom the inspection decision was notified and who was
briefed about the inspection, had no time to brief the responsible IT person, Mr [C]. The
parties also claim that the evidentiary value of the minutes signed by Mr [C] is tainted
“by the non contemporaneous nature of this statement which was only drafted at a later
stage and for the sole strategic purpose of the Commission to record the Companies’
failure to block Mr. [F] ‘s email account”46.Finally, the parties state that Mr [F] was not
aware of the fact that his password had been changed upon request by the inspectors and
was therefore not aware that his difficulties to log on were related to the ongoing
inspection.

(31) The parties also submit in their reply of 14 April 2011 to the Article 18 request that
when Mr [F] called the IT hotline in the course of day 1 of the inspection, this call was
answered by Mr [H], who was in the IT room. Mr [H] had not participated in the change

42 Document # 35, inspection document JNU 36.
Document # 35 and for the log-file, see inspection document JNU 34.
Document #75, point 1.1 and in particular the last paragraph.
Document # 185, paragraphs 4 1-47.

46 Document # 185, paragraph 44.
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of passwords of the e-mail accounts and he was not aware of the change of passwords.47
When answering the IT hotline and unbiocking the account of Mr [Fl it was not possible
for Mr [H] to see when and by whom Mr [Fl’s password had been changed.48 Mr [Cl
does not recall where he was at the time of the call.49

(32) Finally, and in relation to the Commission’s assessment that the unbiocking of Mr [Fl’s
e-mail account was committed negligently, the parties criticise in their reply to the
SSO5° that the Commission’s case almost entirely relies on the nature and extent of the
briefing of Mr [C] by the Commission’s IT inspector. In this respect the parties stress
that the only reference to a briefing of Mr [Cl can be found in the minutes he signed on
26 November 2OO9 1, the evidentiary values of which, as already noted in the parties’
reply to the SO, is tainted by their non contemporaneous nature52. In this regard, the
parties reiterate arguments raised in their reply to the SO, namely that the employees of
the IT department were not briefed by the inspectors about their obligations during the
inspection and that the timeline did not allow anyone else to do so and that Mr [A], to
whom the inspection decision was notified and who was briefed about the inspection,
had no time to brief Mr [Cl, the responsible IT person of the parties.

3.2. Diversion of incoming e-mails

(33) On day 3 at 12.OOh, when the e-mail account of Mr [A] was investigated the
Commission inspectors discovered that no new e-mails had arrived in Mr [Al’s inbox.
Mr [Cl told the inspectors that, upon request of Mr [Al, he had instructed the IT
department on day 2 to stop e-mails addressed to the accounts of the four key persons
mentioned in recital (21) from arriving at the inbox of the respective addressee.53 As a
result the incoming e-mails stayed on the server of J&T FG and were not forwarded to
the inboxes of the addressees. Therefore, incoming e-mails did not become visible in
their inboxes. Mr [C] specifically confirmed that the incoming e-mails of Mr [Al were
diverted in this way54.

(34) In the Letter55,EPIA and EPH state that incoming e-mails were not blocked but stored at
one of the servers of J&T FG. They argued that, given that J&T FG was also subject to
the Commission inspection, the Commission had access to all incoming e-mails, at least
upon request. EPIA and EPH further explained that this measure was taken to avoid a
repetition of what had happened with regard to Mr [Fl’s e-mail account. 56 Finally, it is
claimed that, except for the e-mail account of Mr [A], the measure was not implemented

Document #228, EPIA and EPH reply of 14 April 2011 to Article 18 request, reply to Question 3 (B),
paragraphs 9-Il.

48 Document # 228. EPIA and EPH reply of 14 April 2011 to Article 18 request, reply to Question 3 (B),
paragraph Ii.
Document # 228, EPIA and EPH reply of 14 April 2011 to Article 18 request, reply to Question 3 (A),
paragraph 8.

50 Document # 307, paragraphs 25-28 and 32.
51 Document # 35, inspection document JNU 36.
52 See recital (30).

Document # 35, inspection document JNU 36.
Document # 35, inspection document JNU 36.
Document # 75, point 1.4 and in particular the second paragraph.
Document # 75, point 1.4 and in particular the second paragraph.
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and that Mr [D] and Mr [E] indicated that all new e-mails had arrived in their e-mail
accounts after their notebooks were returned to them57.

(35) In their reply to the SO58, the parties further state that tensions arose between the
inspectors and Mr [Al when he asked the inspectors searching his e-mail account to
explain why they were going through his allegedly personal e-mails. According to the
parties, Mr [A] had told the inspectors that he might ask for his e-mails not to be
delivered to his inbox anymore. Furthermore, the parties submit that Mr [A] was not
consulted when the statement of the parties describing the diversion of incoming e-mails
was prepared and signed by Mr [C] on 26 November 2009. In addition, the diversion of
incoming e-mails would not have been possible according to the parties if the inspectors
had gained direct access to the server. Moreover, the Commission could have and should
have secured more evidence with regard to whether and to what extent the e-mails were
actually diverted. The parties claim that there is no proof that the e-mails were not
delivered in the four e-mail inboxes including the inbox of Mr [A].

4. ASSESSMENT

4.1. Legal background

(36) According to Article 20(1) of Regulation (EC) No 1/2003 the Commission may, in order
to carry out the duties assigned to it by that Regulation, conduct all necessary
inspections of undertakings and associations of undertakings.

(37) Article 20(4) of Regulation (EC) No 1/2003 states that undertakings and associations of
undertakings are required to submit to inspections ordered by decision of the
Commission.

(38) Article 20(2)(a) of Regulation (EC) No 1/2003 provides that the officials and other
accompanying persons authorised by the Commission to conduct an inspection are
empowered to enter any premises, land and means of transport of undertakings and
associations of undertakings.

(39) According to Article 20(2)(b) and (c) of Regulation (EC) No 1/2003 the Commission
officials are empowered to examine and take copies of the books and other records
related to the business, irrespective of the medium on which they are stored. This takes
into account that over the last decade the importance of documents stored in electronic
format has grown substantially. Paper based evidence has become less important and
most of the documents collected during inspections are extracted from e-mail accounts
and electronic files.

(40) As electronic files are much easier and quicker to destroy during the inspection than
paper files, the Commission inspectors routinely take steps at the beginning of
inspections to ensure that they will have access to complete files as foreseen by
Regulation (EC) No 1/2003. In particular they identify the e-mail accounts of the key
persons in the undertaking for the business subject to the inspection and they ask the IT
department to change the password required to connect to those e-mail accounts to a

Document # 75, point 1.4 and in particular the last paragraph.
58 Document # 185, paragraphs 48 to 56.
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password which is only known to the Commission inspectors. This procedure ensures an

exclusive access for the Commission inspectors until they have completed their review

of the e-mails. Like the sealing of offices which prevents tangible books or records from

being destroyed, concealed or tampered with, this practice of blocking e-mail accounts

ensures that non-tangible e-mails are not deleted, concealed or tampered with. The

Commission inspectors unblock the accounts as quickly as possible and at the latest

when they leave the premises on the last day of the inspection. The Commission may

and does review not only e-mails that have been received or sent before the inspection

but also e-mails that are received during the course of the inspection and thus become

part of the body of documentation subject to the inspection.

(41) According to Article 23(l)(c) of Regulation (EC) No 1/2003 the Commission may by

decision impose a fine not exceeding 1% of the total turnover in the preceding business

year when the undertaking, intentionally or negligently, refuses to submit to inspections

ordered by a decision adopted pursuant to Article 20(4).

(42) Article 23(3) of Regulation (EC) No 1/2003 states that in fixing the amount of the fines

provided for in Articles 23(1) and (2) of Regulation (EC) No 1/2003, regard is to be had

both to the gravity and to the duration of the infringement.

4.2. Application to this case

Inspection ordered by decision adopted pursuant to Article 20(4)

(43) The inspection at the premises of EPIA and EPH in Prague was ordered by Commission

decisions of 16 November 2009 pursuant to Article 20(4) of Regulation (EC) No 1/2003.

Refusal to submit to an inspection

(44) The Court of Justice has confirmed in Orkem that the undertakings have an obligation to

cooperate actively during an investigation. This obligation implies that the undertakings

“(...) must make available to the Commission all information relating to the subject

matter of the investigation”59.More generally, the General Court emphasized in Société

Générale6°a duty of active cooperation of undertakings under Council Regulation (EC)

No. 17/62 of 6 February 1962, First Regulation implementing Articles 85 and 86 of the

Treaty 61, (hereinafter: “Regulation 17”), the predecessor of Regulation (EC) No 1/2003.

It is clear from the case law that the principle is applicable to both information requests

and inspections.

(45) In line with the Commission’s decision-making practice the duty of cooperation entails

full submission to an inspection as well as cooperation in all its aspects. Therefore, in the

Akzo case the Commission stated that partial refusal of access to the premises (in that

case access was only refused to the office of a manager but not to other offices of the

undertaking) can be qualified as not fully submitting to an inspection62.

Case 374/87 Orkem v European Commission [19891 ECR 3283 paragraph 27 which related to a request for

information after an inspection had been carried out under Article 14 of Regulation No 17.
60 Case T-34/93 Société Générale v Commission [19951 ECR 11-545 paragraph 72.

OJ 13, 21.2.1962, p. 204.
62 Commission Decision 94/735/EC of 14 October 1994 imposing a fine pursuant to Article 15(l) (c) of

Council Regulation No 17 on Akzo Chemicals By, OJ L 294, 15 November 1994, p. 31.
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(46) In their reply to the SO63, the parties state that they submitted to the inspection by
signing a minute of notification of the inspection decisions, promptly explaining the
business structure and contacting the responsible IT person. Furthermore, the parties
claim in their reply to the SO that the Commission did not ask the parties to sign a
minute about a “refusal of the Companies to submit to the inspection”.

(47) The Commission takes the view that while an initial cooperation by the parties regarding
those aspects is not contested, this does not exclude a subsequent partial refusal to
submit to the inspection. The obligation to submit to the inspection according to Article
20(4) of Regulation (EC) No 1/2003 requires cooperation in all aspects of the
inspection.64 The signing of a minute of notification only establishes that the decision
has been received by the undertakings. It does not confirm that the undertaking has fully
submitted to the inspection which depends on the undertaking’s actual subsequent
behaviour. Neither does the lack of a signed declaration by the parties stating that they
refuse to submit to the inspection disprove such refusal.

Appropriateness ofapplying Article 23(])(c) in this case

(48) The parties argue in their reply to the SO65 that the Commission failed to impose
periodic penalty payments to compel the parties to comply with their procedural
obligations. Furthermore, they argue that the inspectors could have sealed the premises
if the undertaking had refused to submit to the inspection.

(49) Those arguments of the parties must be rejected. It is for the Commission to decide
which instrument (periodic penalty payments or fines) is the most appropriate in each
situation. In this case the imposition of periodic penalty payments during the on-going
inspection would, at best, have provided an incentive to stop the procedural
infringement. It should be recalled that the incidents had been discovered each time by
chance and only one day later, thereby making it impossible for the Commission to
prevent the unbiocking of Mr [fl’s e-mail account or the diversion of e-mails. The
sealing of the premises is obviously inadequate to ensure that e-mail accounts are not
accessed or e-mails diverted.

(i) Failure to block an e-mail account

(50) Granting Mr [F] access to his e-mail account despite the instruction of the Commission
inspectors to block that account is qualified as a refusal of both addressees to submit to
an inspection as referred to in Article 23(1)(c) of Regulation (EC) No 1/2003.

(51) The case law in Orkem and Société Générale and the Commission’s decision-making
practice confirm that full submission to an inspection includes the obligation to actively
cooperate with the Commission in all respects. This entails that e-mail accounts of the
undertaking are blocked upon request of the inspectors by resetting the password and
providing them with a new password known exclusively to the inspectors. The exclusive
access to the account by the inspectors must be ensured until the inspectors explicitly
allow for it to be unblocked.

Document # 185, paragraphs 57 and 63.
Decision 94/7351EC
Document # 185, paragraphs 64-65.
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(52) The possibility for inspectors to block e-mail accounts is necessary to ensure the

effectiveness of an inspection. As inspections have to be carried out with a limited

number of personnel, the inspectors cannot search all books and records at the same

time. Further, even if the search on a given account has started, parallel access by the

account holder could allow him to delete e-mails before they are identified by the search.

The possibility to block an e-mail account while the search continues (on the account or

elsewhere) makes sure that potential evidence for an infringement is not concealed or

tampered with or deleted during the inspection.

(53) In the Letter66, EPIA and EPH argue that the Commission could have verified which

operations (on emails) were carried out on Mr [Fl’s account during the inspection and

whether they had an influence on the course or the results of the inspection. This

argument must be rejected for the reasons set out in recitals (54) and (55).

(54) Firstly, it is not disputed that Mr [F] connected to his account. The Commission

inspectors obtained a log-file of the connections to Mr [fl’s account during the

inspection67.The log-file confirms the fact that connections were made, and provides

their exact date and time. The list does not show which messages were consulted and

which operations (on emails) took place. A reconstruction of the content of the account

at each point in time during the inspection is not possible. Backups of a server take

place at fixed points in time and represent only a snap shot of the content of the server.

Therefore a back-up of an e-mail server only shows the static situation at a given point

in time. It does not show the development over time: e-mails can be sent and deleted

between two back-ups without a trace in the back-up. It follows that the Commission

inspectors were not able to verify whether e-mails received or sent between the last

back-up and the time when the unblocking was discovered have been concealed,

tampered with or deleted.

(55) Secondly, the unbiocking of the e-mail account constitutes an infringement within the

meaning of Article 23(l)(c) of Regulation (EC) No 1/2003 irrespective of whether

specific e-mails have actually been manipulated or deleted.68 It is precisely the purpose

of the blockage of the account to eliminate such risks. Once the e-mail account is

unblocked the Commission no longer has the required guarantee that all data in the

account is complete and intact.

(56) In their replies to the SO69 and the the parties argue that the evidentiary value of

the minutes signed by Mr [C] is tainted by their non contemporaneous nature. That

argument must also be rejected. Mr [C] read and signed the minutes, thus expressly

acknowledging that he had been told about the importance of e-mail accounts being

blocked and made exclusively accessible to the inspectors. At that time, only two days

after the events, his memory was still fresh and thus the very fact that Mr [C] was

willing to expressly attest having received the relevant instructions by signing the

66 Document # 75, point 1.1 and in particular the fourth paragraph.
67 Document # 35, inspection document JNU 34.
68 See also, for a comparable situation as regards a breach of seal, judgment of 15 December 2010 in Case T

141/08 E. ON Energie AG v. Commission, at paragraphs 85, 256 and 291.
69 Document # 185, paragraph 44.

Document # 307, paragraph 28.
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minutes confirms that he remembered them well. Those minutes therefore constitute
proof that the briefing by the Commission inspectors actually took place. That those
minutes were taken after the incidents had happened does not diminish their evidentiary
value, rather the opposite as Mr [C] must have been aware of the relevance of his
statements in the light of a possible breach of the undertakings procedural duties.

(ii) Diversion of incoming e-mails

(57) The instruction given by Mr [Al to divert all newly arriving e-mails to the four key
accounts to the server of J&T FG, and its implementation by the IT Department (Mr [C])
at least with regard to those e-mails addressed to the specific e-mail account of Mr [A]
(inspected by the Commission) without knowledge of the Commission inspectors is
qualified as a refusal to submit to an inspection under Article 23(1)(c) of
Regulation (EC) No 1/2003.

(58) As explained, submission to an inspection requires that the undertaking follows
Commission instructions to ensure exclusive access to the e-mail accounts by the
inspectors until the access blockage for the account holder is lifted. Commission
inspectors must have access to all e-mails in the account, including e-mails entering the
account during the entire inspection until such point as the inspection ends. This can be
compared to a situation where premises are physically searched while new (paper)
documents arrive there during the on-going inspection. Those documents are covered by
the inspection decision as the decision does not relate to a pre-determined set of records.

(59) Exclusive access during the entire inspection means that the settings of the account must
not be changed by the undertaking without prior notification to and agreement by the
Commission inspectors. Otherwise, the content of the account could be changed and the
effectiveness of the investigation would be undermined. This also means that criteria for
the treatment of incoming e-mails may not be changed, for instance by stopping the
normal flow of e-mails to the e-mail account. By diverting incoming e-mails for a day
(day 2 until day 3 at 12.OOh) without informing the Commission, EPIA and EPH
excluded certain e-mails from the on-going inspection (specifically targeting those
accounts) and afforded themselves the opportunity to delete, conceal or tamper with the
content of the e-mails concerned.

(60) In the Letter71, EPIA and EPH argued that, since the incoming e-mails were actually
stored on “one of the servers of J&T Finance Group, a.s., which provides IT services to
J&T Investment Advisors”, the inspectors had direct access to them, at least upon
request.

(61) The Commission takes the view that that argument must be rejected. The duty of active
cooperation does not merely mean passively allowing access to all files but also
indicating where the relevant information can be found and actually producing specific
documents as requested.72 The Commission had requested exclusive access to the
specific e-mail account of Mr [A] and that request covered e-mails arriving until and
during the inspection. The Commission could only assume that incoming e-mails would

71 Document # 75, point 1.4 and in particular the second paragraph.
72 Commission Decision 80/334/EEC of 20 December 1979 imposing a fine on Fabbrica Pisana, Pisa,

pursuant to Article 15 of Regulation No 17, OJ L 75,21 March 1980, p. 30.
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still reach the e-mail account, until told differently. Hence, during a significant part of

the inspection the incoming e-mails of at least one of the key persons of both EPJA and

EPH were not made accessible to the Commission inspectors. By doing so, the

companies de facto reduced the scope of access to the e-mail account; they therefore de

facto refused to submit fully to the inspection. Since it was not possible to check for any

tampering with the incoming e-mails during the time they had stayed on the server of

J&T FG, this also prevented the Commission inspectors from ensuring that even at the

very end of the inspection they had received full access to the account.

(62) It is further argued in the Letter73 by the parties that the “above measure was

implemented for security reasons and in order to prevent a loss of incoming, not-yet-

read e-mails, and to keep their indication as unread”. The parties then add that it was

also an effort to avoid an occurrence of the same type of situation as in the case of the

unblocking of Mr [Fl’s e-mail account and that “the measure secured that the users with

blocked access to their e-mail accounts were not able to obtain this access in the course

of the inspection“

(63) The Commission takes the view that those arguments cannot be accepted. As regards the

first explanation, the parties cannot explain how the measure could have served to

prevent the loss of incoming e-mails and what exactly the security reasons justifying its

adoption were. Furthermore, the parties’ contention is not consistent with other

explanations given by the parties, that is to say, that Mr [A] had announced that he might

take measures so that his personal c-mails would not reach his e-mail account searched

by the Commission inspectors. In any case, with that measure, the four key persons

would only have been prevented from accessing the c-mails received during the

inspection. The measure would not have prevented access to all the existing c-mails

contained in their mailboxes. Conversely, strict adherence to the obligation not to access

the e-mail accounts blocked upon request of the Commission inspectors was sufficient,

but also necessary.

(64) The parties also claimed in the Letter75 that except for Mr [Al’s account the instruction to

store c-mails on the server of J&T FG and not forward them to the e-mail account of the

addressee was not implemented. This confirms that at least the c-mails of Mr [A] were

diverted to that server without the knowledge of the Commission inspectors.

(65) The argument submitted by the parties in their reply to the SO76 that the inspectors were

searching private c-mails of Mr [A] is incorrect77 but also irrelevant for the legal

assessment of Mr [Al’s request to divert incoming c-mails which led to the diversion of

the c-mails. The inspectors did not search private c-mails. E-mails which are stored in

the inbox of Mr [Al’s professional e-mail account may be presumed to be professional

and not private. Furthermore, the announcement of one’s intent to disregard the

Document # 75, point 1.4 and in particular the second paragraph.

Document # 75, point 1 .4, second paragraph.
Document # 75, point 1.4 and in particular the last paragraph.

76 Document # 185, paragraph 49.
This argument was new and had not been put forward in the Letter sent by the parties legal counsel

(Document # 75). On the contrary, in that Letter, it was solely argued that the diversion was implemented

for security reasons.
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undertaking’s obligation to submit to the inspection contrary to Article 20(4) of
Regulation (EC) No 1/2003 does not justify the infringement.

(66) The parties also mention that the minute describing the diversion of incoming e-mails
was signed on 26 November 2009 only by Mr [C] and not by Mr [A]78. The Commission
considers that it was signed by the person designated by the parties as being responsible
for IT matters, and that it therefore constitutes decisive proof of the conduct of the
parties.

(67) The argument submitted by the parties in their reply to the SO79 that the inspectors
should have gained access to the server in order to prevent a diversion of the e-mails
must be rejected. Such a measure, contrary to the statement of the parties, is not the
“normal” procedure during an inspection. If the parties undermine the Commission’s
access to individual e-mail accounts and ultimately the effectiveness of the inspection by
diverting e-mails to a server unknown to the inspectors, and without informing the
inspectors of this atypical conduct to seek their agreement, they violate their procedural
obligations under Regulation (EC) No 1/2003.

(68) The additional argument of the parties submitted in their reply to the S08° according to
which there is no proof that the e-mails were not actually delivered to any of the inboxes
of the key persons (including Mr [A]) must be rejected at least with regard to Mr [Al. Mr
[C] specifically confirmed in minutes signed by him that the incoming e-mails of Mr [A]
were diverted in this way. As explained above (see recital (64)) this was again confirmed
in the letter sent by the legal counsel on 30 November 2009. There is thus sufficient
evidence for the diversion of Mr [Al’s e-mails.

(69) The Commission concludes on this point that the orders given by Mr [Al and the
measures subsequently taken by Mr [Cl can be qualified as a refusal by both addressees
of this decision to submit to an inspection.

Intention or negligence

(70) According to Article 23(1)(c) of Regulation (EC) No 1/2003 the refusal to submit to an
inspection may be committed intentionally or negligently. In this case the infringement
was committed negligently with regard to the unblocking of Mr [Fl’s e-mail account and
intentionally with regard to the diversion of incoming e-mails.

(71) The inspection decisions explicitly state the obligation of the parties to submit to the
inspection and warn about the possible consequences of a failure to submit to the
inspection.

(i) Failure to block an e-mail account

(72) With regard to the unbiocking of e-mail accounts, the behaviour of the addressees must
be assessed as a whole, including that of the IT Department which acted for EPIA and
EPH during the inspection with regard to IT matters. Both the conduct of Mr [H], who
as a member of the IT Department carried out the unblocking of Mr [fl’s e-mail account,

78 Document # 185, paragraph 50.
Document # 185, paragraphs 45 and 51.

80 Document # 185, paragraph 54.
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and of Mr [Cl, who headed that department and was designated by Mr [A] as the

responsible IT person, can be imputed to the parties.8’ In their reply to the Article 18

request82,the parties contest Mr [Hi’s knowledge of the instruction not to unblock the

mail accounts when he unblocked the e-mail account of Mr [F]. However, while such

knowledge can, indeed, not be proven, the fact remains that his superior Mr [C] was

explicitly told not to unblock the accounts until further notice by the Commission

inspectors. This followed a similar instruction by the Commission inspectors to Mr [Al,

the executive director of EPIA and member of the board of directors of EPH who had

received the inspection decisions for both companies and thus also acted on their behalf.

Mr [C] (like Mr [A]) had a duty to promptly inform his subordinates, including Mr [H],

about the inspectors’ instructions and to ensure that those instructions were closely

followed. His failure to do so leads to the conclusion that the infringement was

committed by negligence.83

(73) Since Mr [C] was introduced to the inspectors as head of the IT Department the

Commission considers that his briefing was sufficient, and thus rejects as irrelevant the

argument submitted in the replies to the SO84 and the SS085 that the employees of the iT

Department were not themselves briefed by the inspectors. Mr [A] was also briefed and

had to pass on the instruction within the companies, but as Mr [C] was briefed separately

and in detail by a Commission inspector it is not relevant whether Mr [A] had himself

informed Mr [C] about EPIA’s and EPH’s obligations during the inspection. As head of

the IT Department it was in turn the responsibility of Mr [C] to promptly instruct his

subordinates in the IT Department on those obligations and how to implement them as

regards IT matters. A separate briefing of every single employee of an undertaking being

investigated by the Commission, or even of every member of the IT Department of that

undertaking, is not necessary as the undertaking’s management and those to whom

special authority for a certain area is delegated are responsible for the instruction of

employees in order to avoid an infringement of procedural obligations under Regulation

(EC) No 1/2003.

SI For the principles of imputing the behaviour of staff members see for instance Case T-141/08 E.ON Energie

AG v. Commission, at paragraph 258.
82 Document # 228, EPIA and EPH reply of 14 April 2011 to Article 18 request, reply to Question 3(B),

paragraph 9.
83 See Commission Decision 86/506/EEC of 25 September 1986 relating to a proceeding under Article 85 of

the EEC Treaty and Article 15 of Council Regulation No 17 (IV/3l.143 Peugeot), OJ L 295, 18 October

1986, p. 19, at paragraph 52.
In their reply to the SSO, the parties contest the relevance of the Peugeot Decision: “indeed, irrespective of

the fact that Mr. [A] does not have any authority over Mr. [C] who is not an employee of EPH/EPIA, the

Companies outlined in their reply to the SO that Mr. [A] was given no time to brief Mr. [C] about the

nature of the inspection. Mr. [A] was therefore not in a position to have exercised any type of supervision

over Mr. [C]. The context of an inspection is very different from the facts that lead to the Peugeot Decision

(namely a lack of supervision when replying to a requestfor information).” See Document # 307, paragraph

32.
These arguments of the parties have to be rejected for the reasons set out in recital (78). In relation to the

argument that Mr [Al was given no time to brief Mr [C], it was already explained in recital (73), that Mr [Cl

was briefed separately by a Commission inspector; it is therefore not relevant whether Mr [A] had time to

brief Mr [C].
84 Document # 185, paragraphs 4 1-43.
85 Document # 307, paragraph 26.
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(74) The argument of the parties86 that Mr [F] was not aware of the fact that his password had
been changed upon request of the inspectors must also be rejected as irrelevant for this
case. The Commission’s assessment is solely based on the actions and knowledge of the
employees in the IT Department and not those of Mr [F].

(ii) Diversion of incoming e-mails

(75) As regards the diversion of incoming e-mails (that is to say, e-mails arriving during the
inspection) from the e-mail accounts to the server of J&T FG, the Commission considers
that both Mr [A] and Mr [C] knew that exclusive access by the Commission inspectors to
the four identified e-mail accounts had to be guaranteed and that they were thus not
allowed to change the settings of the e-mail accounts during the course of the
inspection.87 No exception was made for incoming e-mails which normally would have
arrived at the accounts; such incoming e-mails are covered by the on-going inspection as
well as the relevant instructions. Hence, Mr [A] who requested Mr [C] to instruct the IT
department to divert incoming e-mails addressed to specific e-mail accounts as well as
Mr [C] himself must have been aware that this constituted a violation of the obligations
imposed on both EPIA and EPH during the inspection. The diversion of incoming e
mails (implemented at least as regards the e-mail account of Mr [A]) was thus committed
intentionally.

(iii) Conclusion

(76) In conclusion, the infringement within the meaning of Article 23 (1 )(c) of
Regulation (EC) No 1/2003, namely the refusal to submit to an inspection, was
committed intentionally with regard to the diversion of at least the incoming e-mails
addressed to the e-mail account of Mr [A] and negligently with regard to the unbiocking
of Mr [F]’s e-mail account.

Attribution of liability for the infringement

(77) The inspection decision was addressed to both EPIA and EPH, thus creating procedural
obligations to submit to the inspection for each of them. Both companies are located at
the same address and the inspection was carried out at their premises. At the time of the
inspection EPH held 100% of the shares in EPIA and solely controlled EPIA. Both
companies have a common management structure (overlapping directorships): The
members of the board of directors of EPH (Mr [D], Mr [F] and Mr [A], three of the key
persons targeted by the inspection) are also the members of the statutory board of EPIA.
The four key persons targeted by the inspection, Mr [D], Mr [El, Mr [A] and Mr [F],
each have a single e-mail account and use a single e-mail address ([...];[...];[...];[...])
for their functions in both companies.88

(78) The responsibility for ensuring that all identified e-mail accounts remained blocked
throughout the inspection lay with the IT Department headed by Mr [C]. His failure to
oversee that the Commission’s instructions were implemented effectively can be

86 Document # 185, paragraph 46.
For the explanations and instructions given by the Commission inspectors to Mr [A], see recital (20); for the
explanations and instructions given to Mr[Cj, see recital (21).

88 Document # 35, inspection document JNU 33.
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attributed to EPIA and EPH. Both companies use the conmion server of J&T FG which

distributes the e-mails to the accounts of EPIA and EPH. In providing IT services to

EPIA and EPH, including with regard to the account of Mr [F], the IT Department of

J&T FG/J&T Banka headed and represented by Mr [C] functionally acts on behalf of

EPIA and EPH, also with regard to their obligations during the inspection insofar as they

related to the IT environment. Consequently, Mr [C] had been presented by Mr [A] as

the responsible IT person for the companies during the inspection.

(79) The diversion of e-mails can be attributed to EPIA and EPH to the extent that Mr [A],

who represents both companies, had given the order to store the e-mails on the computer

server of J&T FG and not to forward them to the e-mail accounts of the respective

addressees. At least with regard to the e-mail account of Mr [Al, that instruction was

carried out by the IT Department which, as indicated in recital (78), functionally acts on

behalf of both EPIA and EPH.

(80) The two incidents (that is to say, the failure to ensure the blockage of the e-mail account

and the diversion of e-mails) occurred during the same inspection and at the same

premises. Those incidents concerned the handling of e-mails going through a server

managed by a common IT Department, located on the 31 floor of the same building.

Although each of the two incidents could constitute an infringement within the meaning

of Article 23(l)(c) of Regulation (EC) No 1/2003 in itself, the Commission considers

that, having regard to the common elements, it would not be appropriate to view the

conduct in isolation. Therefore, it can be concluded that EPIA and EPH each engaged in

a single overall infringement within the meaning of Article 23(1)(c) of

Regulation (EC) No 1/2003 for which a single fine should be imposed.

(81) EPIA and EPFI should each be held liable due to their direct involvement in the

infringement through the behaviour of their representative Mr [A] and the persons

designated by him as responsible for IT matters, namely Mr [C] and his subordinates in

the IT Department. In the light of all the above considerations, they should therefore be

held jointly and severally liable for the infringement.

Conclusion on the infringement within the meaning of Article 23(1)(c) of Regulation

(EC) No 1/2003

(82) In the light of the above, the Commission concludes that the infringement within the

meaning of Article 23(1 )(c) of Regulation (EC) No 1/2003 has been established, as

EPIA and EPH refused to submit to the inspection carried out by the Commission at

their premises in the period 24-26 November 2009.

Determination of the fine providedfor in Article 23 ofRegulation (EC) No 1/2003

(83) Pursuant to Article 23(1) of Regulation (EC) No 1/2003, having established the

infringement referred to in Article 23(1)(c) of Regulation (EC) No 1/2003, the

Commission may impose on the undertakings a fine not exceeding 1% of their total

turnover in the preceding business year. When determining the amount of the fine, based

on the gravity and the duration of the infringement in accordance with Article 23(3) of

Regulation (EC) No 1/2003, the Commission has due regard to the particular

circumstances of the case at hand. The Commission considers that any fine for
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tampering with e-mails should be sufficiently deterrent to ensure that it does not pay off
for companies to take the risk of a procedural fine in order to avoid a potentially high
fine for breaches of substantive law. In this regard, it is important to bear in mind the
special nature of electronic records such as e-mails for which the risk of manipulation
and deletion, and thus the risk that evidence is disposed of, is particularly high.

(84) When appraising the gravity of the infringement at hand, the Commission relies in
particular on the factors and considerations set out in recitals (85) to (89).

(85) First, the power to conduct inspections laid down in Article 20 of Regulation (EC) No
1/2003 is one of the most important powers of investigation that the legislator has
conferred on the Commission for the purposes of detecting infringements of Articles 101
and 102 of the Treaty. Inspections enable the Commission to gather material information
concerning suspected infringements89which is held in places and forms which facilitate
its concealment or destruction in the event of an investigation. In order to ensure the full
effectiveness of that power undertakings are under an obligation to submit to inspections
in accordance with Article 20(4) of Regulation (EC) No 1/2003.

(86) The legislator has recognised the importance of that power as well as the corresponding
obligation of undertakings to submit to inspections by increasing substantially the
maximum fine that can be imposed under Regulation (EC) No 1/2003, in comparison
with the preceding Regulation No 17, for a procedural breach relating to a Commission
inspection.

(87) Second, electronic files are much easier and quicker to destroy than paper files. To
eliminate that risk, it is indispensable that information stored or communicated on an
electronic medium, including information contained and exchanged in e-mail accounts,
is inaccessible to the account holders identified by the Commission during the inspection
while at the same time being fully accessible to the Commission inspectors. This
requires that e-mail accounts are and remain blocked for the account holder for as long
as necessary for the Commission inspectors to examine the content of those accounts. It
also requires that the Commission has access to the entirety of in- and outgoing e-mails,
including those sent during the ongoing inspection.90Otherwise, the undertakings would
be able to conceal or tamper with or delete e-mails which could have been used as
evidence by the Commission to prove an infringement of Article 101 or 102 of the
Treaty. Where an undertaking does not adhere to the instructions given by the
Commission inspectors with the aim of ensuring the integrity and intactness of
electronic data, this is to be considered as a serious violation of its procedural
obligations to submit to the inspection. Contrary to the parties’ allegation91,the gravity
of the infringement can be assessed in relation to the inherent risk of the undertaking’s
behaviour for the effectiveness of the inspection. The seriousness of the infringement is
not alleviated by the parties’ contention that the undertaking did not refuse to submit to
the inspection as a whole. In addition, it is noted that over the last decade the importance
of documents stored in electronic format has grown substantially. Paper based evidence

Inspections are carried out only where the Commission is in possession of information and evidence
providing reasonable grounds for suspecting an infringement.

9° See recitals (52), (54), (58) and (59).
Document # 185, paragraphs 82-85.
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has become less important and most of the documents collected during inspections are

extracted from e-mail accounts and electronic files.

(88) Third, the Commission takes into account that there are two incidents in which EPIA

and EPH obstructed the inspection: the unblocking of the e-mail account of one of the

key persons targeted by the inspection (Mr [F]) and the diversion of e-mails of at least

one other key person targeted by the inspection (Mr [A]).

(89) In view of all the above factors the fact that one of the incidents was committed

negligently does not, in the Commission’s assessment, alter the overall serious nature of

the infringement. Moreover, the risk of e-mails being deleted exists irrespective of

whether the unblocking is done negligently or intentionally.92 It is for this very reason

that undertakings must ensure promptly and by all necessary means that access by the

account holders is prevented until allowed by the inspectors, failure to do so constitutes

a serious violation of their duty to submit to the inspection and cooperate actively

therein.

(90) In terms of duration, the Commission takes into account that the infringement

continued for a significant period of time during the inspection at the premises of EPIA

and EPH (the e-mail account of Mr [F] was unblocked from day 1 to day 2 and e-mails

of Mr [Al were diverted from day 2 to day 3; see on this recitals (25) to (28) and recital

(33), respectively). Contrary to what the parties have claimed in reply to the Statement

of Objections93,the duration is also of relevance for the procedural breaches concerned.

The longer an e-mail account is unblocked or e-mails are diverted, the higher the risk

that e-mails are tampered with.

(91) The parties also raised a number of arguments relating to the particular circumstances

of this case.

(92) First, in their replies to the SO94 and to the SSO, the parties argued that they were new

players on the market with EPH being created just before the inspection, that they are of

small size and have negligible market presence, that they have never been subject to any

investigation regarding possible breaches of competition rules and have only limited

resources and expertise to handle inspections in competition matters.

(93) The Commission considers that those claims must be rejected and, in any event, do not
justify a reduction of the amount of fine.

(94) It is true that EPH was created on 10 August 2009 just before the inspection in

November 2009, but key persons (Mr [D]; Mr [Al) were acting for EPIA long before

EPH was created96.In fact, before becoming [member of the board] of EPH, Mr [D] was

the J&T97 partner responsible for corporate investments. These included the energy

92 See in this sense Case T- 141/08 E. ON Energie AG v. Commission, at paragraph 289.

See section 2.2 of the reply to the SO. Document # 185, paragraphs 92-93.

Document # 185, paragraphs 17-22 and 86— 91.
Document # 307, paragraph 34.

96 Mr [Dl had been a member of the statutory board of J&T IA (EPIA) since the undertaking’s creation in 2002

and Mr [A] since April 2006. See Document #234, pp. 2-3.
Mr [Dl was a partner at the J&T Group which comprised, among other companies, both J&T FG and J&T

IA.
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assets with which EPH was created. EPIA (J&T IA) was already registered on 3 April
2002 as a company providing business, financial, management and economic
consultancy to its former 100% shareholder J&T Finance Group. Therefore, EPIA has
been active on the market for several years.

(95) EPH is a holding company in the Czech Republic which, at the time of the inspection,
had holdings in companies (excluding special purpose vehicles) in the Czech Republic,
the Slovak Republic, Poland and Bulgaria. The group’s turnover at the time of the
inspection was approximately EUR 840 million per annum98.EPH was therefore already
a significant player in the energy sector at the time of the inspection99.

(96) In the year receding the inspection the parties had experience in merger procedures at
Union level 00 and on the national level101.At the time of the inspection the parties were
also involved in an antitrust procedure in which United Energy, a.s., an undertaking
controlled by EPH, had filed a complaint against Czech Coal Services, a.s. with the
Czech competition 02

(97) The Commission inspectors told the parties at the time of the notification of the decision
on day 1 that they had the right to involve an external legal advisor to assist them during
the inspection as mentioned in the Notice which was given to the parties at the time of
the notification. External lawyers specialised in competition law were present from day
2 in the afternoon’03.

(98) All this demonstrates that the parties had sufficient knowledge about competition law at
the time of the inspection. In any event, companies acting on the market must inform
themselves about the applicable competition rules, including their procedural duty to
fully submit to an inspection. In the circumstances of this case, the parties were also in a
position to avail themselves of external advice for the particular purpose of the
inspection. frrespective of the level of knowledge in competition matters in general or
inspections in particular, the parties were aware of the instructions by the Commission
inspectors and thus under an obligation to follow and implement them.

(99) Second, the arguments submitted by the parties in their reply to the SO’°4 that neither Mr
[A], the Chief Controlling Officer of the parties, nor Mr [F], the Public Relations Expert
of the parties, were involved in any of the parties’ activities on the market, are not
relevant. Contrary to what the parties suggest in their reply to the 50105, given Mr [A]’s
and Mr [Fl’s respective functions within the companies, the c-mails in their accounts
were potentially relevant for the investigation.

(100) Mr [A] is a member of the boards of EPIA and EPH and was acting on their behalf. As it
is common practice for members of the board of undertakings to exchange information

98 Document # 261, EPIA and EPH reply of 22 June 2011 to Article 18 request, reply to Question 1.
In their reply to the SO, the parties indicate that EPH’s market share was 5-1O]% (in terms of production) in
2009. See Document # 185, footnote 12.

100 Commission Decision COMPIM.5498 — SD/JTIAJMIBRAG of 29.05.2009, OJ C 138, 18.06.2009, p. 2.101 Merger Decision S 198/2009 (creation of EPH) of the Czech NCA, dated 31 August 2009.
102 The complaint was rejected in Decision S 069/2008 by the Czech NCA in December 2009.103 Document # 146, paragraph 9.
104 Document # 185, paragraph 90.
105 Document # 185, paragraph 90.
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about important business decisions it could be assumed that Mr [A] would be informed

about the suspected transactions and discussions with the undertaking CEZ, a.s. which

were the subject of the investigation’06.Therefore, the e-mails of Mr [A] were potentially

interesting for the Commission investigation for which the inspection was carried out.

(101) Mr [F] is the Public Relations Expert for the parties and also acted as their

spokesperson. Even if he does not take the business decisions himself, there is

considerable likelihood that he is informed about important business matters. Also, in

his function as a spokesperson of the parties, he made a press statement one day before

the inspection about the threat of an upcoming antitrust investigation into the Czech

electricity market’°7.

(102) Finally, in setting the amount of the fine the Commission takes into account that the

parties have co-operated in a way which helped the Commission to ascertain the

circumstances of the refusal to submit to the inspection with regard to e-mails: the

responsible IT person acting on behalf of the parties signed minutes describing the

unblocking of the e-mail account and the diversion of the e-mails’°8and the parties also

sent a letter after the inspection where they acknowledged that both the diversion of the

e-mails’°9and the unbiocking of an e-mail account occurred during the At

the same time, it should be noted that Mr [C] did not spontaneously acknowledge the

procedural violations in respect of IT matters but only after the inspectors had already

found evidence of the failure to submit to the inspection (namely, the fact that the

account of Mr [F] could no longer be accessed, and the fact that e-mails no longer

arrived in the inbox of Mr [A]). Likewise, while the parties did not contest certain facts,

they have questioned the evidentiary value of the signed minutes111 and generally sought

to put in doubt the existence of any procedural violation”2.

(103) In the light of the above, the fine should be set at EUR 2 500 000, which corresponds to

0.25 % of the turnover of EPH in 2010,

106 Case COMPI39.727 — CEZ and others
107 Document # 145, inspection document AJI18. For the press article see Document # 127.
108 Document # 35, inspection document JNU 36.
109 For the e-mail account of Mr [A].
110 Document # 75, points 1.1 and 1.4 and in particular the last paragraph of each point.

See recitals (30) and (32).
112 See recitals (29), (34) and (35).
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HAS ADOPTED THIS DECISION:

Article 1

Energetick’ a primysIov’’ holding, a.s. and EP Investment Advisors, s.r.o. refused to submit to the
inspection carried out at their premises on 24-26 November 2009 pursuant to Article 20(4) of
Regulation (EC) No 1/2003 by negligently allowing access to a blocked e-mail account and intentionally
diverting e-mails to a server, thereby committing an infringement within the meaning of Article 23(1)(c)
of that Regulation.

Article 2

A fine of EUR 2 500 000 is hereby imposed jointly and severally on Energetick’’ a PrimysIov Holding, as.
and EP Investment Advisors, s.r.o. in respect of the infringement referred to in Article 1.

The fine shall be paid in euro within three months of the date of the notification of this Decision, to the
following account held in the name of the European Commission:

BANQUE ET CAISSE D’EPARGNE DE L’ETAT

1—2, Place de Metz

L-1930 Luxembourg

IBAN: LUO2 0019 3155 9887 1000

BIC: BCEELULL

Ref.: European Commission — BUFI / COMP/39.793

After the expiry of that period, interest shall automatically be payable at the interest rate applied by the
European Central Bank to its main refinancing operations on the first day of the month in which this
Decision is adopted, plus 3.5 percentage points.

Where an undertaking referred to in Article 1 lodges an appeal, that undertaking shall cover the fine by
the due date by either providing an acceptable bank guarantee or making a provisional payment of the
fine in accordance with Article 85a(1) of Commission Regulation (EC, Euratom) No 2342/2002”.

113 0JL357,31.12.2002,p. 1.
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Article 3

This Decision is addressed to:

Energetick a prOmyslov holding, a.s.

PaIská 130/26,

110 00, Praha 1,

eská republika

and to:

EP Investment Advisors, s.r.o.

PaIská 130/26,

110 00, Praha 1,

eská republika

This Decision shall be enforceable pursuant to Article 299 of the Treaty.

Done at Brussels, 28.3.20 12

For the Commission
JoaquIn ALMUNIA
Vice-President
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