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While there is much one could comment on and disagree with in both the White
Paper [White Paper COM(2008) 165 final] and the three accompanying
documents [Commission Staff Working Paper COM(2008) 404; Impact
Assessment COM(2008) 405; Impact Study (Renda et al.)], I will focus on a
smaller number of key concerns:

. The aim of private enforcement

. The focus o cartel cases

. The relationship between private and public enforcement
. Judicial error

. Strategic misuse

The aim of competition law enforcement

The key aim of enforcement is surely deterrence since if the law is not violated, no
one is harmed and no compensation is required. There is at least a part
acknowledgement of this in the White Paper

“Another important guiding principle of the Commission’s policy is to
preserve strong public enforcement of Articles 81 and 82 by the
Commission and the competition authorities of the Member States.
Accordingly, the measures put forward in this White Paper are
designed to create an effective system of private enforcement by
means of damages actions that complements, but does not replace
or jeopardise, public enforcement.” [White Paper p. 3, their
emphasis]

While one could read the quote above as implying that whenever there is a
conflict between deterrence and compensation, the former should always
dominate, another reading of the quote imply that the Commission believe the two
aims to be at the same level [*Another important” not “The important”]. The
Commission needs to come out with a clear and unambiguous statement about
which aim is the more important. The White Paper seems to go out of its way to
play down potential conflicts. As the Impact Study commissioned by the
Commission makes abundantly clear, these conflicts are many and they are real.
Nor are they, as one could be excused from inferring from the White Paper
predominantly linked to the leniency policy. The Impact Study could actually have
made much more than it did of the strategic abuses, including the existing
empirical evidence.

The White Paper focuses on “compensation” as the main aim of private
enforcement. Once one acknowledges that the overriding aim is deterrence, one
should first ask whether private enforcement may have more power in terms of



deterrence, independent of achieving compensation. Of the documents
accompanying the White Paper, especially the Impact Study makes clear that this
is potentially so, because private enforcement has the capacity to reveal important
information about the existence of a violation.

While it is clear that private enforcement has other powerful effects than
compensation, it is equally true that public enforcement could, at least in some
cases, ensure that compensation is forthcoming. The Staff Working Paper in its
discussion of forms of collective action point to the possibility of giving specific
bodies, such as consumer organisations, standing to pursue private actions on
behalf of a group. This has already occurred in the UK in the “replica kit” case.
The agreed settlement between the Consumer Association and JJB Sports in that
case, the issuing of coupons to those who could document that they had
purchased the relevant replica football shirts, could in theory have been imposed
by the competition authority when it reached its decision in the original case. To
have a second body investigating the exact same case does not seem a good use
of resources. Follow-on cases, which in the majority of cases* are repetitions of
the original cases, do not add anything in terms of information, resources or
deterrence.? If competition authorities, possibly through disgorgements of fines
into Cy Press awards, can ensure reasonable compensation, the argument for
private enforcement becomes very weak.?

Focusing on compensation, the White Paper argues that policy should ensure:

“that all victims of infringements of EC competition law have
access to effective redress mechanisms so that they can be
fully compensated for the harm they suffered.” [White Paper p. 2-3,
their original emphasis]

Let us imagine that the cheapest mechanism one could design which ensured
adequate legal safe guards with no errors at all of any kind would cost €100 per
case and the full claim was for €5, would one really want to argue that such a
case should be encouraged? Even the cost of settlement might outstrip a valid
claim. Moreover, if one is not willing to envisage such a frictionless environment
as described above, the case for full compensation “no-matter-what” is ever
weaker.

One might be willing to assume that no errors were ever made and that all the
costs hence fell on those to blame for the infringement and hence all was ok.

“More effective compensation mechanisms mean that the costs of
antitrust infringements would be borne by the infringers, and not by
the victims and law-abiding businesses.” [White Paper p. 3]

Why should we think the costs would remain with the infringers? The Commission
offers no arguments for this. Are there no cases where those costs are passed on
to consumers? Private enforcement is costly just as public enforcement is and
someone will have to pay for this cost. There appears nowhere to be any

! See Impact Study for cases where they have managed to expand the case.
2 Assuming that the competition authority is allowed to use appropriate remedies.

% Moreover, if this is what society wants, society should be willing to fund this either via taxation ort
by other means. An argument that the competition authority is inadequately resourced is not really
convincing.



concerns about what happens to the costs imposed through private enforcement.
A naive argument possibly runs along the line of: “it is a fixed cost and hence is
merely a dissipation of firm profits”, an argument which rests on a number of
strong implicit assumptions, such as perfect capital markets. For example, if new
investment in improved products or cost reduction is funded out of retained profits,
then there is a real cost which is passed on to consumers. It also assumes that no
firm end up in financial distress, being replaced possibly by a less efficient firm,
which equally harms the consumer. There is no “free lunch” here!

Note that all these implicit assumptions are very strong and very unrealistic. “Full
compensation no matter what” has real costs to society and is surely is not a
sensible general aim.

The White Paper appears to justify the “no matter what” approach from the
Manfredi decision. The White Paper states

“In view of the foregoing and in line with the requirement set out by
the Court of Justice that any victim of antitrust infringements must be
able to exercise his right to compensation effectively” [p. 3]

According to the White Paper, this apparently follows from point 61 of the ECJ
Manfredi judgment. Point 61 says:

“It follows that any individual can claim compensation for the harm
suffered where there is a causal relationship between that harm and
an agreement or practice prohibited under Article 81 EC.”

There is nothing about being able to exercise the right to compensation effectively
in point 61. Moreover point 61 uses the word “can” not “must”. It certainly seems
to me that the Commission is offering a particular reading of Manfredi. The Staff
Discussion Paper appears to over-interpret Manfredi when it states in paragraph
36 that the reasoning of the Court clearly applies also to Article 82 cases. No
arguments in favour of this are offered. It is neither clear nor obvious why a finding
related to article 81EC would extend to Article 82EC. For example 81EC has an
efficiency defence which might not be there in article 82EC. Moreover, while 81EC
clearly has consumers in mind, matters are less clear when it comes to 82EC.

The cost of giving redress to all no matter how small the harm might have been
will likely lead to a misallocation of resources and it should be incumbent on the
Commission to demonstrate that this is not the case. Where the harm to the
individual final-goods consumer is small, such as in many cartel cases, the key is
surely to ensure that such behaviour is deterred. Ex post compensation is not
likely to be the right measure. When it comes to cartels, the Impact Study
commissioned by the Commission makes it very clear that something in addition
to public fines and private damages is likely to be needed. The analysis on pages
61-63 [indeed section 1.1.1] really in the main explains why we need criminal
sanctions for cartels.

How serious can one be about “full compensation”? It is unfortunate when the
White Paper as well as the Staff Discussion Paper, having started out so
bombastically wanting to ensure full compensation, later in the same relatively
short document abandon all pretences to this being achievable. For example, in
part 2.5 of the White Paper on damages:

“To facilitate the calculation of damages, the Commission therefore
intends to draw up a framework with pragmatic, non-binding



guidance for quantification of damages in antitrust cases, e.g. by
means of approximate methods of calculation or simplified rules on
estimating the loss.” [White Paper p 7]

| am not arguing that this practical approach is wrong. However, it is totally
inconsistent with the aim of “fully compensating”. Similarly, the protection
proposed in section 2.9 to safeguard the leniency programme, would most likely
preclude “full compensation”.

The writing about the passing-on defence appears unduly optimistic about what
econometricians can accomplish. This is even better illustrated when looking at
the Impact Assessment which in two following lines [section 3.2] argues that there
should be “no under-compensation of any victim” “[w]hile avoiding over-
compensation”. A simple example may help to illustrate the problem:

A cartel overcharges a wholesaler by £100. Some of this, say between
40% and 60%, is passed on to the retailer who passes some of this, say
between 50% and 75%, on to the consumer. The uncertainty about this
may for example arise because the elasticities cannot be estimated with
100% accuracy.

To be sure that the wholesaler is not under-compensated, we must assume
that as little as possible is passed on, so is due £60 in compensation .

To be sure that the retailer is not under-compensated, we need to assume
that as much as possible was passed on to it and it passed as little as
possible on to the consumer. So £60 was passed to it who passed half of
this to the consumer, i.e. it is due £30 in compensation.

The consumer may have has 75% of 60% of £100 passed on to him/her so
is due £45 in compensation.

The total amount of compensation payable by the cartel is hence £135.
However, the total harm was £100, so to be sure not to under-
compensating we have over-compensating someone to the tune of £35.

How can we avoid this? Simply by making sure that we measure the elasticities
which determine how much is passed on with absolute precision [in terms of
econometrics, the estimates have to have zero standard errors]. If this was
possible, the pragmatic solutions referred to in part 2.5 of the White Paper would
not be needed.

A problem not addressed in the White Paper arises where direct purchasers
[customers] are hurt but final consumers are not. There is a presumption that this
is an unlikely outcome, but this is not a presumption which has much theoretical or
empirical support. To illustrate this, consider an upstream merger case* where
before merger there is double marginalisation because there is imperfect
competition in both the upstream and downstream sectors and they are not able
to implement an efficient contract between these two levels. Should the merger
make it possible to remove double marginalisation [or lessen it] consumers will

4 Mergers offer the simplest example. Clearly the same example would equally work if the
upstream firms entered an agreement on how to charge downstream buyers. More generally, any
action by upstream firms which strengthen their bargaining power vis-a-vis buyers when there is
no double marginalisation has the capacity to leave buyers worse off without affecting consumers.
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clearly be made better off. However if the merger increase the bargaining power
of the upstream firms, the customers will be harmed.® Should the customers be
allowed to pursue a case for damages when they but not final goods consumers
are harmed? The answer to this would seem to be a resounding "no”.

To sum up, compensation must come second to deterrence, compensation “no
matter what” does not make sense and the costs of private as well as public
enforcement should be accounted for in an impact assessment.®

The cartel bias

While the analysis in the Impact Study is well balanced between cartel offences
and other violations of competition law, especially Chapter I, section 4, the
Commission documents are much less so.

There is a serious danger in focusing on cartel cases. These are cases where on
the one hand, public enforcement has a huge advantage in terms of investigative
powers and in potential powers to punish. On the other hand, only direct
purchasers are likely to have private information about a violation. Allowing for a
passing-on defence combined with a lack of a multiplier may very well remove any
incentive direct purchasers might have to make use of their private information.
This is why alternative measures to ensure information revelation, such as the
leniency programmes and associated measures related to plea-bargaining type
agreements, are so important and why the Commission rightly wants to safeguard
these by ensuring that these public means of information revelation are not
adversely affected by private enforcement.

The focus on cartels gives rise to some very unconvincing argumentation about
how private enforcement can aid deterrence where the need for this arises out of
a shortcoming of public enforcement. The 10% cap on public fines is totally
arbitrary. If this really is a constraint on deterrence, then the Commission should
work to remove it. If this is not advisable because the reason for the 10% cap is to
avoid putting firms out of business, thereby possibly exacerbating the competition
problems by reducing the number of firms, then private damages are every bit as
capable to bankrupting a firm. Indeed if the reasoning behind the 10% rule is to
avoid financial distress, this must surely apply to the combined public fine and
private damages. In the debate, we seem to forget that the DG Competition in
many ways is the odd one out - it is the only competition authority which could not
be given powers to impose criminal sanctions.

Importantly, cartel cases are special. When looking at the statistics, some of which
is cited and used in the Impact Study, private action cases against cartels are

® The effects on customers and consumers are aligned when firms can only use linear prices, i.e.
the upstream firm simply charges a fixed price per unit. This arises because there is a conflict
between the price which maximises the total profits in the up- and down-stream level [the vertical
chain] and the price which distributed this profit between these levels. Any case where prices
between up-and down-stream firms are not linear enables a separation between the amount of
profits earned in the vertical chain and the way in which this is split. This drives a wedge between
the interest of the buyer and the eventual; consumer. While a two-part tariff is the textbook way to
ensure this, any other form of non-linearity of prices, such as promotional support, discounts or the
sale of shelf-space can achieve this effect.

® To add to the confusion, section 3.2 paragraph 65 of the impact assessment list all the possible
objective one could have without once acknowledging that many of the aims are potentially
inconsistent with each other. Indeed there is no subsequent paragraph even mentioning this.



actually in the minority. This is hardly surprising, but has implications if we let this
particular tail wag the competition dog. Cartel cases may be clear cut in terms of
culpability and avoidability and may be cases where there are no issues of over-
deterrence or even strategic misuse. This is not the case with other forms of
agreements where Article 81(c) might be relevant or article 82EC.

Clash with public enforcement and other laws

The area in which the academic literature has most forcefully demonstrated that
public enforcement can be hampered by private enforcement regards the leniency
programmes. The same is true of the various other measures the Commission
has taken in order to fight cartels, such as settlements and possibly awarding
whistle blowers. Thus while cartels offer the most compelling case for
compensation, it may also be the area where private enforcement could do the
most harm, especially if the procedural rules are not designed with adequate care
and attention to detail.

Neither the White Paper nor any of the documents accompanying it engage fully
with how procedural rules may interact with each other. Hviid and Medvedev
(2008)’ provide an illustration of how quite obscure rules can have profound effect
not only on other parts of private enforcement but also on the interaction between
private and public enforcement. Cherry picking from other jurisdictions is fraught
with dangers of unforeseen effects. There is very little research on this and the
Commission should proceed with caution when proposing particular procedural
rules.

Other clashes are equally possibly, especially when one allows for decisional
errors and strategic misuse, more about which below.

While the danger that procedural changes to encourage private actions in
competition cases may affect tort law more generally, the clash with other areas of
law have been explored less intensely. When one looks at the statistics for which
type of private actions are brought, see for example the Impact Study, it is clear
that a large number of cases relate to contracts. The “Georgetown Study” referred
to in the Impact Study, found a substantial number of cases which were pure
contract cases rather than competition cases. Some of this was caused by having
multiple damages in antitrust but not contract cases, providing an incentive to
classify the case as the former whenever possible. However we have also seen
an over-representation of contract cases in other jurisdictions, such as Australia.
With this overlap, it is important that competition law and contract law do not reach
different conclusions in the same case or offer different remedies . Thus if one law
void the whole contract, so must the other, otherwise one would get “forum
shopping” at this level as well.

Unintended consequences - errors in decisions and strategic misuses

There are two areas which, while discussed as some length in the Impact Study,
are broadly ignored in the White Paper and the other documents.

One area is the potential for errors in decisions by the competition authorities and
judgments by the courts. The errors concentrated on in the White Paper and the

" Morten Hviid and Andrei Medvedev, 2008, “The Role of Contribution among Defendants in
Private Antitrust Litigation”, CCP Working Paper 08-3.



Impact Assessment are errors in the courts deciding on the private action. Errors
by competition authorities or appeal bodies are not discussed but can surely not
be ruled out.

This is another area where the focus on deterring cartels may blur the picture.
When it comes to vertical restraints, the effects of these are in many cases not
sufficiently well understood, leading to a serious risk of the wrong conclusion
being reached. Where the decision is to bar firms from using a restraint, the
positive effect of which the firms may well be able to achieve by other means, the
cost of making an error is relatively modest. This is clearly not the case once
private enforcement can lead not just to injunctions but also to compensation. One
may expect competition authorities to become more conservative or cautious in
their decisions in non-cartel cases. This is part of what Professor Calkins refer to

as “equilibrating tendencies”.®

Another area is strategic misuse, which was largely ignored in the Green Paper
and remains largely ignored in the White Paper, the Staff Discussion Paper and
the Impact Assessment. This is unfortunate, since it is not just a theoretical
possibility, there is empirical evidence for this, see for example Crane (2005).°
Moreover, although strategic misuse may be less common in cartel cases and this
is clearly where the Commission is focusing its argument, the effects are real
when it comes to vertical agreements and to Article 82EC cases. It is troubling
that the Commission is seemingly unwilling to acknowledge this problem, much
less consider how to deal with it. It leaves the discussion in their documents very
unbalanced. For example section 2.2 in the Impact Assessment fails to deal with
strategic abuse.™®

Since much of the Impact assessment seems to ignore or dismiss strategic
misuse and the strategy of sue and drop option, the assessment in section 5.1.2.c
on error costs appears to underestimate the costs especially for option 1. With
double damages, there is a real danger that cases get reclassified as competition
cases even when they are really contract or tort cases.'* Higher error costs are
likely to lead to equilibrating tendencies where national authorities and courts
become conservative.

Minor points and concerns

Paragraph 36 in the Impact Assessment argues that settlements are bound to

lead to under compensation. This forgets what litigants split the cost of proceeding
with the case when they settle. If the costs saved through settling are high enough,
even if the probability of success is reduced, the total settlement can exceed the
harm. Harker and Hviid (2007)*? showed that it is theoretically possible that where
the probability of success is high enough, a plaintiff might prefer a stand alone

8 calkins, S., 1986, Summary Judgment, Motions to Dismiss, and Other Examples of Equilibrating
Tendencies in the Antitrust System, Georgetown Law Journal 74, 1065-1161.

% Crane, D.A., 2005, “The Paradox of Predatory Pricing”, Cornell Law Review 91:1, 1-66.

10 Paragraph 61 of the Impact assessment even appears to think that side-effect could not be
negative.

' For empirical evidence, see Georgetown study.

12 Harker, Michael and Morten Hviid, 2008, “Competition Law Enforcement and Incentives for
Revelation of Private Information”, World Competition 31(2), 279-298.



action solely because this can impose higher litigation costs on the defendant and
hence secure a more generous settlement.

Apart from the Impact Study, the other documents are willing to make very bold
claims without any empirical backing. Thus the Impact Assessment at paragraphs
41-42, while acknowledging that there is no empirical evidence for this are willing
to claim that total harm from “from infringements of competition law is immense”.
While they may be able to get a handle via the Impact Study on the harm from
cartels, the harm from other infringements are simply unknown. The Staff
Discussion Paper likewise makes a number of strong statements, for example in
paragraphs 32 [“Generally it is believed that sections through consumer
associations are less likely to lead to abuse”] and 58 [“such opt-out actions have
in other jurisdictions been perceived to lead to excesses”]. Who these believers or
perceivers are we simply do not know. However, we should care and we should
be told.

Missing parts
In reading the documents, | did not find any discussion of the following two issues:

. The common duty to mitigate loses. For efficiency, this should most likely
be retained, but this makes the estimation of the elasticities needed for any
passing-on defence much more complicated.

. When it comes to collective action, there is no discussion of a need for
judicial oversight. Thus the settlement between the Consumer Association
and JJB Sports in the UK was not subject to any court approval. Without
this, how can one ensure that all those covered by the collective claim have
been treated fairly.

Which option to choose

The key problem in this whole area is the lack of serious empirical evidence.
Pursuing radical reforms on the bases on “beliefs” or “perceptions” does not seem
sound, especially when we do not know who are offering these. Given this lack of
good information, there are very strong argument for option 4 or 5 until we know
more combined with a mechanism which ensures that we get much better data in
the future, enabling serious, peer-reviewed academic research to help guide
reforms.

3 The difference between options 4 and 5 appear so slight as not to be worthwhile.
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1 Introduction

The latest push at the EU level for more private enforcement of competition law, as
evidenced by the recently published Green Paper! by the EU Directorate General
for Competition and the promised follow-up white paper later this year, has gen-
erated a renewed interest in understanding how private enforcement works. With
hard core cartels singled out by the majority of enforcement agencies as the worst
form of infringement, it is of particularly interest to understand what private en-
forcement can deliver in these cases. Anti-competitive agreements to collude on
prices or quantities imply multiple defendants, all of whom have been engaged
in a violation of competition law. To ease the burden on the private plaintiffs,
such co-defendants have typically been made joint and severally liable, ensuring
that the plaintiff need only sue one of the defendants. However joint and several
liability raises the question of whether the defendant, who has been ordered to
pay the damages caused collectively by all the defendants, can ask for contribution
from the co-defendants. Interestingly the answer to this question appears to differ
between the US, where the rule is very explicitly one of no contribution, and the
majority of EU member states, where the rule most likely is that there is scope for
contribution.?

The aim of this paper is to provide a better understanding of the impact of
contribution rules when defendants are joint and severally liable by demonstrat-
ing how a "no-contribution" rule has the effect of introducing a type of leniency
programme for co-defendants in the area of private enforcement, leading to more
information being revealed. This information revelation effect is in addition to
the already identified ability of the no-contribution rule to increase the expected
total settlement. This provides two avenues through which the no-contribution
rule delivers more deterrence of cartel like behaviour, better information about the

violation and increased liability.

!“Damages actions for breach of the EC antitrust rules” (2005). This has lead to further
discussions in EU member states. For example the Office of Fair Trading published their own
discussion paper "Private actions in competition law: effective redress for consumers and busi-
ness" in April 2007, (OFT discussion paper OFT916).

2See e.g. the 2007 special report of the Global Competition Review on "Private Antitrust
Litigation".



One of the open questions is the extent to which actions by private plaintiffs
which follow-on from public actions should be encouraged. With two parallel le-
niency programmes, one explicitly designed for the purpose by the competition
authority and another arising as a side-effect of a rule about liability, comes the
question of how they may interact with each other. We focus on the role of the ring-
leader, who in the US cannot be granted immunity from prosecution.® Intuitively,
one would expect the ring-leader to be much better informed about the workings
of the cartel and hence to be able to provide the most valuable information to a
private plaintiff. The ring-leader could potentially threaten to settle an antitrust
damage case with private plaintiffs in return for its private information about the
cartel, thereby exposing other cartel members, including the firm who was granted
immunity, to greater liabilities from private litigation. This poses a problem for
a firm requesting immunity as any benefits from immunity may be outweighed
by the additional private liability. Where the public leniency programme either
directly or indirectly results in the firm granted immunity sharing at least parts
of its information with private plaintiffs, this is particularly troublesome. Such a
firm would potentially have less information than other co-defendant to offer the
plaintiff in return for an early settlement, thereby guaranteeing it to be the last to
settle. This suggests that the two "leniency programs" may well counteract each
other and that care should be taken in the design of leniency programmes and
private liability rules when it comes to issues such as joint and several liability,
contribution, the treatment of ringleaders and the extent of information revelation
to follow-on litigants. Concern about private enforcement undermining the public
leniency programme is not new. The US Antitrust Criminal Penalty Enhancement
and Reform Act of 2004 removed joint and several liability from a firm granted
immunity under the leniency programme and in addition reduced the private lia-
bility of that firm to single damages. The analysis of this paper offers an insight
into how private and public enforcement interact and in particular provide a better

understanding of the role of any ringleaders in the design of a leniency programme.

3The US DolJ states that the applicant must not have coerced another party to take part in
the offense and must not have been "the" instigator or "the" leader of the illegal activity. The
Model Leniency Programme proposed by the European Competition Network equally advocates
the exclusion of "An undertaking which took steps to coerce another undertaking to participate
in the cartel" [p.3].



The literature on contribution in antitrust is relatively sparse, with early con-
tributions by Easterbrook et al. (1980) and Polinsky and Shavell (1980) who offer
a theoretical analysis of the merits of contribution and claims reduction.* Both pa-
pers put considerable emphasis on risk-aversion, something which is less of an issue
in our paper. Their models has subsequently been generalised. Cavanagh (1987)
cites the corrugated container litigation in the US as an example of the ability of
the no-contribution rule to increase the recovery by the plaintiff.> He argues that
the no-contribution rule is unfair on firms with only a marginal participation in a
price-fixing conspiracy: “these companies, precisely because they are small players
with marginal culpability, are rarely if ever offered settlement terms comparable
to those provided to the ringleaders” Cavanagh (1987, 1920). The recent paper
by Goetz et al. (2006) summarises and builds on most of the existing literature in
the US regarding both the question of contribution and of set-off. Unlike previ-
ous papers, Cirace (1980) and Stanley (1994), they assume sequential settlement.
However, as they do not ensure that the equilibria they find are subgame perfect,
there are some doubts about the predictive power of their analysis. Cirace (1980)
focuses on how contribution rules affect the incentives of defendants to settle early
or late, showing how no-contribution leads to the former and contribution to the
latter.

Stanley (1994) seems to be the only paper which clearly identifies the infor-
mation revelation scope from early settlements. Both the modelling and the focus
differ between his paper and ours. His assumes simultaneous bargaining between
plaintiff and all of the defendants, whereas we assume sequential bargaining which

we feel is closer to reality. While we focus on the ability of the private information

4There is a more substantial literature on joint and several liability. Part of this literature is
concerned with the incentives or cases to settle and generally employ a model in which a single
plaintiff makes simultaneous take-it-or-leave-it offers to several defendants, e.g. Kornhauser and
Revesz (1989), Klerman (1996), Feess and Muehlheusser (2000). These papers focus on set-off
rules and consider more general cases where some of the harm is caused by non-negligent actions,
something which is not relevant in the antitrust setting. Because the plaintiff is assumed to
make the offer, there is no scope for information being revealed. Kim and Song (2007) considers
asymmetric information, but the focus is on information sharing between defendants, which the
plaintiff may want to undermine rather than information sharing between the plaintiff and some
of the defendants.

®As Stanley (1994, fn 100) points out, it also provides an example of information revelation
in return for a lower settlement. The court in that case noted with approval this trade-off of a
lower settlement in return for valuable information.



to enhance the level of damages awarded, Stanley (1994) focuses on the probability
of the plaintiff prevailing in court. The focus in Stanley (1994) is on settlement
rather than on the information revelation and the full equilibrium.

There are also a small number of papers looking at the effect of asymmetric
information. Briggs, III et al.(1996) consider the interaction between public and
private (follow-on) enforcement when defendants may act tough in negotiations
with the competition authority to send a signal to any private plaintiff that a
subsequent case would be weak. The focus of Briggs, III et al.(1996) is on the
interaction rather than on any details of the private actions in terms of liability
rules.

The focus of the paper is on an industry with N firms who depending on the
law and procedures may decide to form a cartel. To simplify the notation, our
base model assumes that only one cartel member can get immunity from public
prosecution and that such a firm cannot have been a ringleader. Where a cartel
is uncovered, members are assumed joint and severally liable but we contrast the
two cases of no-contribution and contribution. In the no-contribution model, a
defendant who is taken to court faces the whole liability for the losses incurred
by the plaintiff minus any amounts already settled and cannot recover any of this
from co-defendants. In the contribution model, the defendant who is found liable in
court can, if it is faced with a disproportionate liability, demand contribution from
co-defendants. We will assume that those harmed by the cartel are sufficiently
alike that any private case they would pursue can be consolidated into a single
class action. While class action is not generally available in the EU, many of the
jurisdictions have other means for claims to be consolidated.”

The remainder of the paper is organised as follows. Section two provides an

overview of the basic model of joint and several liability with and without con-

6The literature has also considered a third model, in which there is no contribution, but
there is set-off. This can be either the amount already settled for, or the liability of those who
have settled, whichever is greater. This possible modle was also discussed by the Antirtust
modernization committee (AMC) in the US. This third model is not very interesting because
no defendant can ever face more liability that the harm it has itself caused. It can ensure this
simply by waiting for others to settle. In this case the recovery can for that reason alone not
exceed the expected liability of the defendants as a whole.

"The special review by Global Competition Review on private antitrust litigation indicate
that there is currently a debate about introducing some form of class action in many of the EU
member states.



tribution and demonstrates that the no-contribution rule lead to a larger overall
settlement for the plaintiff. Section three extends this to the case where defendants
have private information about the case. We consider the case where revelation
of this private information to the plaintiff will increase the total level of damages
which can be established in court. The main insight of this section is that the
no-contribution rule give an incentive to reveal information in return for a reduced
level of damages, in effect introducing a private leniency programme. The section
also highlights how a firm applying for public immunity may be at a disadvan-
tage in the private settlement game. Section four follows this up by highlighting
the effect of the public and private leniency programmes on the sustainability of
collusion and in particular demonstrating when these two programmes interact
positively and negatively. Section five provides an overview of the current legal
position in the US and in one of the EU member states where there has been an
active debate about streghtening private antitrust litigation, the UK. Section six

concludes. All proofs are collected in the appendix.

2 Sequential settlement with N defendants and
one plaintiff.

Let there be N defendants who if found guilty are joint and severally liable for
a breach of antitrust laws and a single plaintiff. Let D be the total amount of
damages which would be awarded at trial and p be the probability of a court
finding for the plaintiff and imposing the level of damages minus any contributions
arising from pre-existing settlements. We will assume that both D and p are same
for all defendants® and that they are unaffected by the number of settlements
and the amount settled to date.” We assume no discounting so the total ex ante
expected value of the case is p - D. Because we will be considering a sequential
settlement model, it is convenient to index rounds in reverse order such that if
there are N rounds, round N is the first and round 1 is the last, so that the index

indicates how many defendants are yet to settle. The last round, N, can only be

8Thus neither the probability of winning the case nor the amount of damages which can be
established depends on the identity of the defendant.

9Thus the court does not infer anything directly about the probability of a violation or the
quantity of damages from the past settlements.



reached if none of the previous rounds have resulted to a full trial. A full trial in
which the court awards damages or dismisses the case ends the game. In the n’th
stage, there are hence n defendants who have not yet settled remaining.

The structure of stage n is:

1. The n remaining defendants make offers of settlement simultaneously;

2. Plaintiff decides whether to accept one of the offers or sue. If there are ties,

she will randomise between the highest offers. If she sues, the game ends.
Below we solve for equilibrium settlements in the two cases.

2.1 No-contribution

With no-contribution, each defendant trades off making an offer which may be
accepted, thereby concluding its involvement in the case, and running the risk
of being sued at a later stage. Let S; denote the accepted settlement offer in
round 7.1 When awarding damages, the court will take into consideration the
settlements made to date. Thus the remaining expected liability in round n is
p- (D — th\i g1 St>. The greater the amounts settled for in the early stages, the

smaller the liability if a case comes to court.

Lemma 1 With no-contribution among co-defendants, the equilibrium per-firm

settlement s the same for all and given by.

p

S:
I1+(N—=-1)-p

D (1)

The individual settlement is decreasing in the number of defendants, N, and the

total settlement is increasing in N.

Proof. For this and all other proofs, see appendix. ]
The result in lemma 1 is in stark contrast to the result found in Goetz et al.
(2006), who using a model with the same set-up found that settlements increased

through the stages, i.e. Sy < Sy_1 < ... < Sy < 5. The reason for this is that

10Tn a slight abuse of notation, S refers both to the offer made by a defendant and the agreed
settlement. This saves on notation and should not lead to confusion.



Goetz et al. (2006) implicitly assume that defendants are myopic, ignoring future
settlement possibilities.'!

Interestingly, (1) is the same as the solution found in Stanley (1994), who
considers a simultaneous settlement model. In both games the result is driven by
the concern of the defendants not to be the marginal defendant who might get

sued.

2.2 Contribution

In a number of jurisdiction, the defendant who is found liable to pay damages in
court can demand contributions from the other defendants. We can demonstrate

the following:!?

Lemma 2 In equilibrium, no defendant offers to settle, each defendant pay

e P
§ =D 2)

and the total amount recovered by the plaintiff is p- D.

Note that in the contribution case, there is no incentive to settle the case.
This is in contrast to the no-contribution case where there is a strong incentive
to settle. Secondly, the expected recovery of the plaintiff is lower than under

no-contribution.!?

Proposition 1 With more than one defendant and a less than certain outcome
of a court case, the total recovery in the case of no-contribution exceeds the total

recovery in the case of contribution.

Thirdly, in neither case is there a difference in the amount settled for by the

first and the last defendant. This is in contrast to the practical observations!* that

" Technically, their equilibrium is not sub-game perfect.

12This is consistent with Stanley (1994, 60-64), who provide a numerical example demonstrat-
ing that with multiple defendants, the contribution rule provides a disincentive for defendants to
settle.

13The strategy associated with the no-contribution rule of pressuring a defendant to settle
early to avoid facing exposure for the full harm caused by an antitrust violation is sometimes
referred to as the "whipsaw" settlement tactic.

14Gee e.g. the discussion of the In re Corrugated Container Antitrust Litigation, 1981-1 Trade
Cas. (CCH) 9 64114 (S.D. Tex. 1981) in Cavanagh (1987) and Stanley (1994).



those who settle early settle for a better deal. However, given that the model is
symmetric, it would be odd if in equilibrium identical players were treated differ-

ently.

3 Private information

Where a plaintiff is pursuing a stand alone action, it seems uncontroversial that
the defendants have better information than the plaintiff about both the form and
the consequence of the alleged infringement. Where the plaintiff is pursuing an
action following on from a competition authority decision, (s)he may be able to
rely to a considerable extend on the findings of the competition authority and
use information revealed in the decision to subpoena further information from the
defendants. However, even in this case, not all relevant information is likely to
be known to the plaintiff. For example, a competition authority may settle for a
shorter duration for a safer conviction or a more appeals proof decision, especially
if this still enables the authority within its guidelines to levy a deterring fine. As
another example, EU Article 81 is violated both by agreements which have the
object to fix prices and agreements which have the effect of fixing prices. If an
authority can prove "object", it would clearly prefer to do that, leaving it up to any
private litigant to demonstrate effect. More generally, we would expect a private
plaintiff typically has less information than at least some of the defendants when
it comes to demonstrating the full extent of the harm suffered. Such asymmetry
of information may matter because the defendants with private information may
use this to encourage the plaintiff to settle at a reduced rate. As pointed out in
Stanley (1996, p 80-81), the incentives to reveal private information depends on
whether or not there is scope for contribution.

Assume that each of the defendants may have private information which can
increase the value of the case to the plaintiff. It can essentially do so in one of two
ways. It can increase the probability that the court find for the plaintiff in any
future cases. It can do so by enabling the plaintiff to establish a larger quantum, for

example through establishing that a cartel was in existence for longer than could



previously have been proven.!® In the following we will model this as if the effect is
the latter, but nothing qualitative rests on this. Specifically we assume that each
defendant has some information which for defendant i can increase the liability
in a subsequent court case by ;. Moreover, assume that there is no correlation
between the information of the defendants so each adds an independent amount

of liability, ¢;, which can simply be added up.

3.1 Symmetry

Assume first that if 6; = 0; = 0 for all ¢, j so that no defendant has an informational

advantage over another. We can then demonstrate the following.

Proposition 2 With no-contribution, in equilibrium all but one defendant will
reveal its private information. As a consequence the total settlement is increased
relative to the no-private information case. With contribution, there is no infor-

mation revelation and the settlements remain unaltered.

This simple model highlights a second important feature of the no-contribution
rule, namely that it leads to information revelation as defendants are willing to
use information revelation as part of their offer. A defendant who hands over
information to a plaintiff knows that with a no-contribution rule, this cannot give
rise to any future claims. One can think of this as providing a leniency programme
for private settlements which can increase the effectiveness of private actions. This
private leniency effect does not depend on any of the assumptions relating to the

defendants.

3.2 Asymmetry

It is not necessarily reasonable to assume that each member of a cartel can increase
the overall liability by the same amount. In particular, we can think of two types of
firms who may have a special position in this respect. One is a cartel member who

applies for and obtains immunity from public punishment in return for providing all

15See Lande and Davis (2007, table 5) and in particular the Polypropylene Carpet Antitrust
Litigation [93 F. Supp. 2d 1348 (N.D. Ga. 2000)].
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relevant information to the competition authority.'® How much of this information
diffuses to the plaintiff depends on procedures both regarding the report provided
by the authority and the rules governing disclosure. Arguably this firm can be
expected to have the least useful information to add to that already held by the
plaintiff. The other is the ringleader or instigator of the cartel. One would expect
that the firm who has been the ringleader of the cartel will have a more complete
picture of how the cartel has worked and hence likely to be able to reveal more
useful information to the plaintiff than any other cartel member.!7

To get a handle on the effect of asymmetries in the value of the private infor-
mation to the plaintiff, we first extend the model to the case where the amount
each defendant can increase total liability by can be ranked. Assume that defen-
dant N is able to increased overall liability the most and defendant 1 the least,

On > dn_1 > 61. We can show the following:

Proposition 3 With no-contribution, the settlements, S{*, are increasing through
the rounds so that the first defendant to settle, defendant N, settles for the lowest

amount and last defendant, defendant 1, settle for the highest amount, given by

1 SN 6i—p-(N—1)-6
S{ = P D A=z 3
L1+ (N=1)-p +1—p 1+(N—=1)-p )
p .
St =954, — T G 0m)  J#] (4)

Although not the main aim of this section, note that proposition 3 is in line
with casual empirical observations in the literature, e.g. Cananagh (1987) and

Stanley (1994) that those who settle early, settle for less.

3.2.1 The immune firm

Proposition 3 allows us to consider the effect of information spill-over from the

public investigation to the private action. There are two avenues for spill-overs.

16The existence of such public leniency programmes is widespread but the details of how they
work differ. We focus on the extreme case where one and only one cartel member can get leniency
from public prosecution and that such a firm is awarded complete immunity.

1"The role of cartel members in the organisation of the cartel may naturally change over time
and a cartel may be nervous about one and only one member having the full picture. The cartel
members may, through the way they organise the cartel, have views about how such private
information is distributed among members.
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One is from any report or written decision by the competition authority which will
in part be based on the information supplied by the defendant to the authority.
The other is in terms of alerting the plaintiff to information it could attempt to
subpoena from the authority or the defendants. Rules regarding the confidentiality
of the information supplied in return for immunity differ across jurisdictions as do
discovery rules. Holding back on information provided to the competition authority
would typically constitute a violation of the immunity agreement and hence the
immunity applicant has a strong incentive to provide all its information to the
authority. Given all this, the firm who is granted immunity is likely to be the firm
with the least valuable information, i.e. the lowest §. In terms of the modelling,
we can in addition think of part of the information of the immune firm increasing
D though the spill-over.

Assume that firm j have got immunity and assume that all the information
of 7 spills over to the plaintiff. In proposition 3 this essentially implies that D is
increased by ¢; and that d; is set equal to zero and hence j will be the last to
settle. The amount of settlement for this firm will then be

N
! p 1 30—
[ _ (D L6 . L
Setrw oy P T TN =D p

Comparing this with the expected settlement in the case of no private information
given in (1), the effect of information revelation on an immune firm is

(D DAY s )

I—_:
5 =% l-p 1+(N—-1)-p

()

Any firm contemplating applying for leniency would then need to compare this
expected loss with the expected cost of not applying for leniency. The outcome of
this cost-benefit exercise would clearly depend on size of the various parameters,
including the size of the public fine. However, it is clear that the information
revelation on its own has the potential to deter a firm from applying for immunity.

One policy response is to make some of the documents passed to the competition
authority as part of the immunity arrangement inaccessible to plaintiffs in follow-on

actions.!®

8The OFT (2007) discussion paper suggests that this should be the case.
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3.2.2 The ringleader

Levenstein and Suslow (2004) argue that a key feature of a successful cartel is
that it is well organised. This typically requires someone to take the initiative
to organise the cartel and design monitoring and punishment mechanisms. One
might argue that there is likely to be a high correlation between having very
valuable private information and being the ringleader because the defendant who
organised the cartel is much more likely to have information about all defendants
and also information about the internal workings of the cartel. A ringleader is in
many cases barred from seeking immunity from the competition authority. As a
defendant, such a firm is particularly valuable to the plaintiff and is the defendant
most likely to be able to strike a beneficial deal with the plaintiff.

Assume that only one of the defendants, the ringleader, has information which,
if passed on to the plaintiff can increase the level of damages imposed by the court
from D to D + dgr. For simplicity assume that §; = 0 for ¢ # RL. We can use the

result in proposition 3 so show the effect of this.

Corollary 1 The expected liability of a defendant when the ringleader settles early

18:

I SE =0 Sﬁ:l+<Np_2>_p-(D+5RL)>S i+ RL

1 ORL
I SE >0 Sk — P .D .
/ RL Y1+ (N=1)-p +1—p1+(N—1)-p

Notice that S&; = 0 is more likely where the ringleader knows a lot and hence

>S  i#RL

Orr, is large. In this case there are two sources for the increase in liability of the
non-ringleaders. One is that the quantum is higher due to information revelation
and the other is that there is one fewer firm to shoulder the liability. While it
might still be worthwhile for a firm to apply for immunity once a cartel has been
detected, it is clear that there are values of dz;, such that no firm would reveal the

existence of the cartel in return for immunity.

4 Interaction with public leniency programmes

There is by now an extensive literature on public leniency programmes and how

these interact with other parts of competition law, see Spagnolo (2006) for a survey.
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The basic idea expressed in one of the early models by Motta and Polo (2003) is
that the public leniency programme can undermine a cartel because it makes is
possible for firms to avoid a substantial fine by applying for leniency. From a
mechanism design perspective, the aim is to set up a prisoner’s dilemma game
between the cartel members.

Let IIy be the stage game Nash equilibrium profit, IIo the collusive profit
and ¢ the discount factor. We will make a number of simplifying assumptions to
keep the analysis simple. We focus on the case where a cartel member applies
for immunity after an investigation has been initiated. If a firm can be deterred
from seeking immunity after the investigation has started, then the same would be
true if the firm came forward before. We will assume that there is a probability
a that the industry will be investigated by the competition authority and that
without further information the competition authority will find a violation with
probability p, in which case it imposes a fine F' on each firm. Following Motta
and Polo (2003) we assume that a finding of a violation will halt cartel activity for
the period of detection but if the cartel is inherently stable, it will continue after
that. Absent a positive probability of detection by the competition authority, the
cartel is assumed stable. A follow-on case from evidence of a violation imposes an
expected liability on firm ¢ of S; as demonstrated in section 3 above. The size of 5;
will depend both on the strategy of other defendants and on the procedural rules.

In the benchmark case, there is no collusion and the stage game Nash strategy is
played in each period. In that case the value function of the No Collusion strategy
(Vne) is given by:

II
Ve =y + Ve = TN(; (6)

4.1 Collusion with no Leniency Policy

We first want to understand what the pure effect of private enforcement is in
the absence of a public leniency programme. The value function of the Collusion
and No Leniency strategy (Veonr), where the firms play the stage game Nash

equilibrium in the period in which they are found to have violated competition law
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and the collusive strategy in all other periods, is given by:
Vone = « [p [HN —F - SZ] + (1 — p)Hc] + (1 — Oé)HC +oVenrt (7)

Which we can solve to get:

IT [l — Iy + F+5;
VCNL: C(S—ap ¢ 1N_5 . (8)

Direct comparison of Ve and Vo give us the following lemma

Lemma 3 Assume that there is no leniency programme but that private enforce-
ment is possible. Let Po be the critical combined probability that the cartel is

detected and convicted given by

IIc — Il

P~ =
“T Ty Ty + F+S; (9)

Then collusion s sustainable if o - p < Pg, i.e. if the combined probability is low

enough. Higher values of F' and S; decreases Pc.

Lemma 3 implies that the higher the public and private damages are, the less
likely is collusion. Moreover, private and public enforcement work together by
impacting on the critical probability, Pg, in the same way.

It is well understood in the literature that a no-contribution rule increase the
expected private liability of cartel members, see e.g. Goetz et al. (2006), and
hence can have a chilling effect on the incentive to go to the authorities asking
for immunity from public punishment.! Lemma 3 confirms this insight as the
no-contribution rule leads to a higher S;, and hence to more deterrence of cartel

activity.

4.2 Collusion with no Leniency Policy and strategic reve-
lation

The focus of section 3 was on the information revelation powers of the no-contribution

rule. In this subsection we consider the effect of this in isolation from the public

19This is even more the case where some of the defendants are wealth constrained. A plaintiff
will never pursue a defendant who would be unable to pay the full level of damages. A firm with
immunity from a public fine might be expected to have more wealth left over to meet any private
liability. Whether or not this is the case in equilibrium is another matter, as the wealthiest firm
would have less of an incentive to apply for immunity if this singles it out for subsequent private
litigation. See also Randall (2006) for a discussion of this.
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leniency programme. Assume that firm ¢ has relevant private information it can
reveal to the private plaintiff. We know from section 3, proposition 2 that while
this reduced the expected liability of this firm to Sg < S;, it also increase the
liability of all other firms. Since higher private damages can reduce the stability
of the cartel, the cartel would like to guard against this. One way to ensure this
is to punish any firm which settles in return for information revelation. We will
assume that rivals lose all trust in a defendant who deviate by revealing private
information to the plaintiff and hence they play the stage game Nash strategy for-
ever. The value function of the defendant who reveals information for a reduction
in private damages (Vz) can be written as:

)
VR=alp[lly — F — Sg]+ (1 = p)llg] + (1 — a) e + ozpmHN + (1 — ap)dVg

where the continuation payoff given by the last two terms depends on ap since

a reversal to the stage-game Nash equilibrium only occurs where the competition

authority is successful in bringing a case against the cartel. Solving, we get:

IIo Hc—l—LSHN—FF—'—SR

VR:l—(l—ozp)(S_ap 1—(1—ap)d

(10)

Lemma 4 Assume that there is no leniency programme, that private enforcement
is possible and that at least one defendant has private information about the harm
caused. Let Pr be the critical combined probability that the cartel is detected and

convicted given by
_ e — Ty — 5° (Si = Sg)

Py =
R Mo — Iy + F + S,

Then revelation of private information does not takes place if a- p < Pg.

(11)

The intuition for the result is that if a future detection by the authority is
sufficiently unlikely, rocking the boat now by revealing any private information
and terminating any future collusion is not worthwhile. Looking at (11) , the
bigger is the gap between private damages without revelation and damages with
settlement in return for revelation, i.e. the bigger is S; — Sg, the smaller is Py
and the more likely is the defendant to reveal information to the plaintiff. Finally
comparing (11) and (9), we see that for S; > Sg, Pr < P and hence when

information revelation is a possibility, it is the level of Pr which is important for

16



the future success of the collusion. Combining proposition 2, lemma 3 and lemma

4 we get

Corollary 2 Assume that there is no public leniency programme. With the no-
contribution rule collusion require ap < Pg. With the contribution rule, collusion
require ap < Po. As Po > Pg , collusion is harder to sustain under the no-

contribution rule.

This provides some evidence that the no-contribution has a direct effect on
deterring cartels through increasing the liability of some members of the cartel.
Recall from section 3 that information revelation can increase liability even more

when there is a ringleader (corollary 1).

4.3 Collusion with Leniency Policy

The main aim of this section was to understand how a private and a public le-
niency programme would interact. At this point we introduce a public leniency
programme where a firm in return for relevant information is offered a reduced
fined R < F. We make the extreme assumption that the firm seeking immu-
nity has enough information to ensure that the cartel members are convicted, i.e.
p = 1. Moreover, to give the firms the strongest possible incentive to apply for
leniency, in the following we will assume that a successful applicant will get full
immunity, R = 0. As a consequence of the unambiguous harm caused to other
cartel members, we assume that the rivals lose all trust in the firm and hence that
collusion breaks down forever.?’ Finally, using the insight from section 3, we allow
the private damages liability of the firm seeking immunity to face higher damages
that otherwise, S, > 5;.

The value function of a cartel member who would seek immunity given an
investigation (Vorr) can be written as:

0
VoLr = @ [HN - SL] + (1 - OC)HC + al——(SHN + (1 — a)deNL

20While this asumption is extreme, a deviation of this type where the firm publicly harm its
rivals is unambigious in a way in which deviating by undercutting is not except in the most
simple of models.
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where the continuation payoff given by the last two terms depends on « since a
reversal to the stage-game Nash equilibrium only occurs where the competition
authority initiates a case. Solving, we get:

¢ B e — 510y + St
1-1-a)y " 1-(1—a)

Verr = (12)

Lemma 5 Assume that there is a leniency programme offering immunity and that
private enforcement is possible. Let Pp be the critical combined probability that the
cartel 1s detected and convicted, given by

_ « Hc—HN+<1—5)SL
T 1-(1—-a) He—IOx+F+S;

P (13)

If - p < P, an investigation will not trigger an application for immunity.

As with Lemma 4 this result is driven by what happens next if a firm applies
for immunity, namely that collusion breaks down forever. This indirect effect is
added to the effect that the higher is p, the more likely is a future public fine.

Note that if the increased private liability from deviating, S, is high enough,
Pp, > 1 and (13) is always satisfied, so even if « goes towards unity where the
industry is investigated for sure, a firm will not be seeking public leniency. Since the
first term in (13) is less than unity, a necessary but not sufficient condition is that
(1 —4)SL > F+S;. This in turns requires Sy, to exceed S; by a non-trivial margin.
The discussion in section 3.2.1, especially the expression in equation (5), concerning
what an immune firm had to offer the plaintiff in settlement suggests that this
may indeed be the case depending on the procedural rules regarding information
disclosure. More generally with joint and several liability, the successful leniency
applicant does face a greater risk of being the last to be sued and hence facing a
larger expected private liability.

Private rather than public revelation will occur if P, > Pg. Comparing (11)

and (13), this requires that

a SL+1(Si_SR)>1_(1(1;_a;)5

- s (e = Th)

A sufficient condition for this is that ﬁS 1 > (II¢ — IIy) which holds if the

damages exceeds the one period cartel harm sufficiently, perhaps due to treble
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damages or the probability of investigation is high enough. Thus very generous
private damages rules can also undermine the public leniency programme. As the
main aim of multiple damages awards is to encourage private actions, one obvious
solution would be to reserve any multiplication to stand alone cases.

Finally, we can isolate the effect of a general increase in private damages re-
sulting from the no-contribution rule and the increase resulting from information

revelation. In the former case we simply set S, = .5;.

Lemma 6 The effect of the no-contribution rule arising from its increase of pri-
vate damages for all defendants is to harm (support) the public leniency programme
if F > (<) ﬁ (Ilg — M), i-e. if public fines are high (low). The effect of the no-
contribution rule arising from information revelation always harms the leniency

programme.

Note that for the first part of the lemma, the comparison is between the one-

off gain from seeking leniency (F') and the present discounted loss from doing

5

-5 (I — y)). From the Lemma, a no-

so as collusion breaks down forever (
contribution rule harms the leniency programme if the public fine is substantial.
If not, the higher overall fine through the no-contribution rule may support the
public leniency programme. This provides some support for the notion that private

enforcement can help public enforcement where the latter is inadequate.

4.4 Strategic deterrence of immunity applications

None of the effect of the no-contribution rule discussed so far are directly targeted
at the firm who applies for immunity. However from section 3, particularly the
results in sections 3.2.1 and 3.2.2, it is clear that this is a distinct possibility. The
aim of this section is to consider the strategic behaviour of firms in order to punish
the immune defendant directly. Because there is a significant difference in the
private liability of an immune firm between the case where other defendants reveal
or do not reveal information, there may be scope for a credible threat. This threat
is more serious where it comes from a well informed defendant such as a ringleader

and we will focus on this case.

19



The strategy we want to consider is simple: If anyone applies for immunity,
all other defendants go to the plaintiff and settle in return for full information
revelation. If not, all pay the full public fine but only face the lower level of
private liability. If any defendant provide information to the plaintiff where no one
has sought immunity, this is treated as a deviation from the collusive arrangement
and dealt with accordingly. To show that this is a feasible strategy, two conditions
must be satisfied. One is that no-one applies for immunity, a - p < Pp. which
require that the additional private liability from applying for immunity, Sy, is
high enough. The other is that no firm want to reveal information to the plaintiff
given that there was no application for immunity, ap < Pg, which require that the
reduction of the private liability, Sr, must be sufficiently large.

From lemma 4 and 5 we know that min { Pg, Py} > 0 and hence such equilibria
where a firm is deterred from seeking immunity exist. A cartel member would

neither reveal information publicly nor privately.

5 The legal position in the US and UK

Traditionally, in both the US and the UK, members of a price fixing conspiracy have
been joint and severally liable for damages and neither country allowed contribution
or off-set.?! In both countries, there have been more or less radical reforms of this
position, but in different directions.??

The US Antitrust Criminal Penalty Enhancement and Reform Act of 2004
removed joint and several liability from a firm granted immunity under the leniency
programme and in addition reduced the liability of that firm to single damages.
As Randall (2006) points out, this may have an adverse effect on plaintiffs. By
changing the liability rule, the incentives to settle have also changed. In particular

the reform has changed the incentive of the defendant with the deepest pockets

from never wanting to ask for immunity, to being the keenest to do so. While this

21The legal orgin of this in the UK and the US is Merryweather v. Nian (1799) 8 Term Rep.
186;101 ER 1337.

22In the 2007 review of Antitrust Litigation, Global Competition Review in questions 33 and
34 inquired about joint and several liability and contribution respectively. The 19 jurisdictions
overed in general has joint and several liability, with a few cases of qualifications due to actual
cases. Contribution was likewise thought to available in all but one of the 19 jurisdictions, again
some with qualifications. The odd one out was the US where the rule is explicitly that there is
no contribution.
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may increase detection through the leniency programme, it may also mean that
the defendant with the deep pocket is not there for the plaintiffs when they need it
and hence the plaintiffs may not be fully compensated if the remaining defendants
do not have the financial means to meet the total liability. The US has hence with
this reform traded off a reduction of fairness to the plaintiffs against maintaining
the effectiveness of their leniency programme.

The US Modernization Commission in their April 2007 report*® recommend

that rules regarding contribution are reformed in the future:

“Congress should enact a statute applicable to all antitrust cases in-
volving joint and several liability that would permit non-settling defen-
dants to obtain reduction of the plaintiffs’ claims by the amount of the
settlement(s) or the allocated share(s) of liability of the settling defen-
dant(s), whichever is greater. The recommended statute should also
allow claims for contribution among non-settling defendants.” (Recom-

mendation 46).

The arguments in the report are mainly based on notions of fairness to the defen-
dants. The impact of the report remains to be seen.

Currently in the UK, defendants in a price-fixing conspiracy are joint and sev-
erally liable. The Office of Fair Trading in its discussion paper OFT (2007) suggest
various proposals broadly in line with current US practice.?* As regards contri-
bution, the Civil Liability (Contribution) Act 1978 changed matters so that there
is generally a right to contribution. No existing cases come close to the scenario
described by a price-fixing conspiracy. It is only because the Act is silent on the
matter than it is considered that it also covers cases where the liability arises from
an agreed illegal act. We cannot then be sure that the court would allow con-
tribution in this case.?” However as pointed out in Mitchell (2003, 13.18), that
“where a claimant has acted dishonestly, this will not automatically debar him

from bringing a claim under the 1978 Act, but it may well lead the court to treat

23 Antitrust Modernization Commission, Report and Recommendations, April 2007.

240ffice of Fair Trading, Private actions in competition law: effective redress for consumers
and business, discussion paper April 2007, OFT916, Paragraphs 7.17 - 7.23.

25See also House of Lords decision in Dubai Aluminium Company Limited v. Salaam (Original
Respondent and 2nd Cross-Appellant) and Other .
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him in an unsympathetic fashion when it comes to consider what would be a ‘just
and equitable apportionment between the claimant and a debtor”. Thus even if
the court did allow contribution, they are free to set the amount very low, and

possibly even at zero.?0

6 Conclusion

Focusing on whether or not contribution among multiple antitrust defendants
should be feasible, we have shown how the design of the legal system can have
quite subtle but substantial effects on the ability of the law to deter cartel behav-
iour. The no-contribution rule has a number of benefits over the contribution rule.
One previously identified in the literature is that the total settlement is higher.
This in itself helps deter cartel activity by increasing the penalty on the cartel
members if caught. Another effect is that with no-contribution, defendants are
willing to settle in return for revealing compromising information. With contri-
bution, anything revealed to the plaintiff which increases the total liability of the
cartel will rebound on the defendant revealing information through later demands
for contributions. This extra information increases the total liability of the cartel
and hence also leads to an increase in deterrence.

Once we have identified a new avenue for leniency, it is natural to wonder
how this would interact with public leniency programmes. Concern has been ex-
pressed about the adverse effect of private damages on public leniency programmes
through increasing the potential liability of each of the cartel members so that car-
tel members have little incentive to reveal a cartel where there has been no prior
investigation. We identify a second concern, namely that the firm seeking pub-
lic leniency is in particular danger of having to face most of the private damages
claims. These can be made larger where a ringleader is able to threaten credibly to
reveal all to a private plaintiff. Thus no-contribution rules have potentially more
negative effects on public leniency programmes.

In policy terms, it may be the case that joint and several liability and no-

contribution is incompatible with a successful public leniency programme. Since

20The latter point is made by Ferris J in K v P [1993] Ch 149.
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the latter is seen as one of the great antitrust policy success stories, it would appear
that if something has to give, it would be either joint and several liability or no-
contribution. In the US we have seen that it was the former which was abolished
so that the firm obtaining immunity from public fines also was protected from
joint and several liability. In the EU it is far from clear whether there is even a
perceived need for reform and if so, in what direction it would go. Neither the
2005 EU green paper nor the associated country reports mention contribution as
an issue.

Adopting a contribution rule may lead to under-deterrence. We would expect
there to be a correlation between the level of harm immediately evident, D, and
the fine F. Thus the more authorities underestimate the harm of the cartel, the
less likely is the leniency program to work. This arises not just because the fine
is set unrealistically low, but more importantly because the subsequent expected
private damages absent information revelation would be unrealistically low.

Our analysis rests on a number of simplifying assumptions. One of the more
critical assumptions which simplified the analysis considerably is that there is a
single plaintiff. We conjecture that the qualitative results would continue to hold
if either one plaintiff accounts for the majority of the harm caused or that any
information revelation is plaintiff specific and that other plaintiffs can be prevented
from acquiring the information. Where private enforcement is possible without
consolidating the claims in some way, defendants might be reluctant to provide
information to one plaintiff for fear that this information would get disseminated
to other plaintiffs with whom they had not yet reached a settlement. In such a case
we would still get the higher damages arising from the "whipsaw effect" but not
necessarily those associated with information revelation. The existence of several
plaintiffs may be due to lack of information among the plaintiffs about each others
existence and one might expect that this is a problem more associated with stand
alone cases than follow-on actions where the class of those harmed would be more
obvious. If information revelation is seen as desirable, making the class as large
as possible, possibly by having an opt-out rule rather than an opt-in rule, may be
appropriate. This provides yet another example of the importance of consistency

across the procedural rules in order to get maximal effects.

23



Another assumption, made in section 3 is that the plaintiff in the case of asym-
metry knows who can benefit its case the most. If what the defendants have to
trade against a reduced settlement is information, it may in reality be hard to
demonstrate its value without giving it away. Imagine that the plaintiff knows
that some defendants know more than others and that in particular there is a
ringleader. The plaintiff also knows the identity of the firm who has obtained im-
munity through the public leniency programme. Consider the following reasoning
by the plaintiff. The ringleader cannot be the firm who got immunity. Secondly,
the firm who has got immunity is the least useful to settle with. Knowing that a
reduction in settlement can substantially be recovered from the last firm to settle,
offer the "ringleader" deal to all firms who have not applied for immunity, thereby
recovering all the information in time to threaten to sue the immune firm. Com-
pared to the scenario in section 3, this would really hurt any immunity applicant

greatly and make such an application less likely.
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8 Appendix: Proofs

8.1 Proof of Lemma 1.

Proof. Let S; be the equilibrium offer in round i. Consider round 2. A defendant
can always make a losing offer and pay S;. Hence a defendant in round 2 should
offer Sy = S;. Now consider round 3. If the offer in round 3 is not accepted,
then with some probability the defendant will settle either in round 2 or round
1. Whatever the probabilities of settlement in each period, since the equilibrium
settlement is the same, the expected value of future settlement is the same. Hence
the expected value of not settling is Sy = S;. Thus the offer in round 3 should be
S3 = 99 = 5. Proceeding by induction, consider round n, with S,, 1 = --- =5, =
Sp. If an offer in round n is rejected, whatever the probabilities of settling in each
of the n — 1 future rounds, the expected value of the future settlement is S;. Hence
it must be true that S,, = S; for all n. Consider the last round. As the N — 1
other defendants have settled for amounts S;, the last defendant if taken to court
expects damages of p - (D — Zf\;Q SZ-> to be awarded and hence offers to settle for
that amount. Solving S; = p - (D - Si> and S; = S foralli=1,..., N yield
the expression in (1).

Since it is possible for the plaintiff to terminate the game in any round by
suing one of the remaining defendants, we need to demonstrate that this is never
optimal. Suing in round n yields (N — n) - S in prior settlement and an expected
award of p - (D —(N—-n)-S ), while accepting the offer of S in each round yields
total settlement IV - S. The latter dominates if
N-S>(N-n)-S+p-D—p-(N—n)-S

or

(1-p)-n-S > p-(D-N-5)

which is true for n > 0.

Finally, differentiate the expression for S to get j—ff = ﬁ - D < 0 and
g d(N-S) _ _ (1-p)p
N - S to get N = T -D > 0. [ ]
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8.2 Proof of Lemma 2

Proof. Assume that N — 1 of the defendants have settled for the total amount
S. In that case the expected liability of the final defendant, should the case go to
court, would be p- (D — S) and hence the plaintiff would not settle for less.

Ifp-(D—S5)>5/(N —1), the defendant could ask for contributions if sued,
but not if it settled for p - (D — S). The total liability of each defendant once
they have paid contribution would be % -(S+p-(D—25)), which is increasing in
S and hence in any of the offers made by the N — 1 defendants who settle early.
Hence the optimal offer from each is 0 and hence S = 0, from which follows that
the plaintiff sues one defendant to get the expected award p - D, which is shared
equally between the N defendants.

Ifp-(D—S)<S/(N—1), the average offer to settle [the rigth-hand-side] is
higher than the liability for the final defendant. This cannot be an equilibrium
since at least one of the first NV —1 defendants could lower their offer and be strictly

better off. ]

8.3 Proof of Proposition 1

Proof. The total recovery with no-contribution can be written as

N N
Pl TN ()

p-D

which clearly exceeds the total recovery with contribution, p- D if and only if either

N > 1, p <1, or both. [

8.4 Proof of Proposition 2.

Proof. Consider first no-contribution. We need only consider the last two stages.
Let D3 be the remaining liability going in to the last two rounds. Note that
D3 reflects both the settlements up to that point and any increase in liability
as a consequence of revealed information. If the settlement in round 2 involves
revelation, S, then the expected damages in round 1 are p-(D3 + § — S,.). Consider
a candidate equilibrium where both offer S, and neither reveal information. The

plaintiff would be indifferent between those two offers and an offer of S, together
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with revelation if
Sy+p-(D3+d—S5,) =S +p- (D3 — Spr)

or if

ST:SW—%]?-MSW
Hence a defendant would be better off making an offer involving revelation, S,
in the penultimate round. More generally, assume that N — n of the defendants
reveal information and ask if one of the firms who have not yet revealed, defendant

j, should. The plaintiff would be indifferent between non-revelation, S,,., and

revelation, S,., if

§_1,j+5r+p(D+(N—n+1)5—Sr—§_1,j)
= S*Lj -+ Snr —|—p(D—|— (N — n)(5 — Snr — Sfl,j)

where S_; ; is the total offer of all other defendants than j and 1 and §_1J > S5_q,1s
the adjusted settlement of those same defendants once one more firm has revealed
its private information. Individual settlements are increasing in the amount of
information revealed. We can rewrite this as
S, = Sy — %5 - <§_Lj - S_l,]) < Spr

Hence all but one defendant will settle in return for information revelation and the
total liability for the game becomes D + (N — 1) - 6.

In the case of contribution total expected liability is shared among the defen-
dants. Any discount given to defendant 7 can be clawed back by a defendant j who

has been asked to pay more. If K defendants reveal their information, the expected

p-(D+K-9) CIf ]

liability of defendant j who has not yet revealed its information is ~

p(D+(K+1)-9)

revealed its information, its expected liability would be N

, representing

an increase of 22

~7, its share of the additional liability. Hence no firm has an in-

centive to reveal information and the equilibrium settlement is then equal to S¢
given in (2). n
8.5 Proof of Proposition 3

Proof. Note that defendant j is always able to offer a better deal to the plaintiff

than defendant j — 1 because the former can increase the liability of the remaining
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defendants by more. The implication of this is that defendant 1 always settle last.
The equilibrium is anchored by what happens in the last round. Consider the last
two rounds where defendant 1 and one other defendant, 7, remain in the game
and let D3 be the remaining liability, that is the total level of provable damages
minus any amounts settled for to date. If the plaintiff settles with ¢, the expected
payoff is S; + p- (D3 + 0; — S;). If the plaintiff settle with defendant 1 instead, the
expected settlement is S; + p - (D3 + d; — S1). The lowest offer by ¢ which makes

the plaintiff indifferent between the two offers is then given by
Si+p-(Ds+6;—8;) =5 +p-(Ds+61—5)
which can be rewritten as
L—p

and further rewritten as (4). It is obvious from both (4) and (14) that the size of
the settlement is increasing through the rounds. Recall that defendant 1 will at

most offer a settlement equal to the expected damages awarded, i.e.

i (+ X )

Using (14) and solving we get

_ P ] S di—p (N=1)-6
1+(N=1)-p 1-p 1+(N—-1)-p

S1

An implicit assumption is that there is no corner solution so that Sy > 0, which

requires

p 1 Z]-i15i—P'N'51 p
= -D L= — (0 —01) >0
1+(N—-1)-p +1—p 1+(N—-1)-p 1-p (On = 1)

SN
This can be rewritten as
N
(L=p)p-(D=bn)+ ) Gi=p" N-dy+(1=p)-d>0

which holds if § is not too large relative to D and §; or if p is not too close to 1.
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8.6 Proof of lemma 3

Proof. Comparing (6) and (8), collusion is more profitable than no collusion if.

Uy _ ¢ e — Iy + F + 5;
—
1-6 "1-46 1-5

8.7 Proof of lemma 4

Proof. The firm does not reveal information if the expected profit of colluding
without revelation, given in (8) is greater that the expected profits given by (10),
i.e. if Vg < Vonp. This is true if

HC HC_ﬁHN‘i‘F"—SR HC’ Hc—HN—f-F—f-SZ

T—(l—app " 1-(—apps  ~1-5 1-0

from which we get,

—151y + F + Sk ap(l — ap)dlle My +F+S;
—ap < —ap
1—(1—ap)d (1—(1—ap)d)(l—9) 1-6

since we will not allow ap = 0, solving with equality gives (11) and revelation is

not profitable if ap < Pg. ]

8.8 Proof of lemma 5

Proof. Collusion without applying for leniency (8) is more profitable than collu-

sion and applying for immunity (12) if Vorr < Venr which imply that

HC _OCHC_I%&HN+SL< HC — Hc—HN+F+Si
1—(1—a) 1-(1—a) 1-0 1-0

which we can write as

[0 HC—HN+(1—5)SL
(1—0[)5 HC—HN—FF—}-SZ'

o< =P
apl— L

Hence for av- p > Pp a firm would apply for immunity even if the private liability

would be higher than S;. ]
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8.9 Proof of lemma 6

Part two follow from direct inspection of (13) that Pj, increases with Sy. For the
first part, set S, = 5; in (13) and differentiate to get

8PL_ (0% (1—5)F—5(H0—HN)
05 1-(1-a)f (lg—Ty+F+5)°

where

0Py,
05,

> (<)o if F>(<)%6(HC—HN)
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