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While there is much one could comment on and disagree with in both the White 
Paper [White Paper COM(2008) 165 final] and the three accompanying 
documents [Commission Staff Working Paper COM(2008) 404; Impact 
Assessment COM(2008) 405; Impact Study (Renda et al.)], I will focus on a 
smaller number of key concerns:  

• The aim of private enforcement 

• The focus o cartel cases 

• The relationship between private and public enforcement  

• Judicial error 

• Strategic misuse 

The aim of competition law enforcement 

The key aim of enforcement is surely deterrence since if the law is not violated, no 
one is harmed and no compensation is required. There is at least a part 
acknowledgement of this in the White Paper 

“Another important guiding principle of the Commission’s policy is to 
preserve strong public enforcement of Articles 81 and 82 by the 
Commission and the competition authorities of the Member States. 
Accordingly, the measures put forward in this White Paper are 
designed to create an effective system of private enforcement by 
means of damages actions that complements, but does not replace 
or jeopardise, public enforcement.” [White Paper p. 3, their 
emphasis] 

While one could read the quote above as implying that whenever there is a 
conflict between deterrence and compensation, the former should always 
dominate, another reading of the quote imply that the Commission believe the two 
aims to be at the same level [“Another important” not “The important”]. The 
Commission needs to come out with a clear and unambiguous statement about 
which aim is the more important. The White Paper seems to go out of its way to 
play down potential conflicts. As the Impact Study commissioned by the 
Commission makes abundantly clear, these conflicts are many and they are real. 
Nor are they, as one could be excused from inferring from the White Paper 
predominantly linked to the leniency policy. The Impact Study could actually have 
made much more than it did of the strategic abuses, including the existing 
empirical evidence.  

The White Paper focuses on “compensation” as the main aim of private 
enforcement. Once one acknowledges that the overriding aim is deterrence, one 
should first ask whether private enforcement may have more power in terms of 
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deterrence, independent of achieving compensation. Of the documents 
accompanying the White Paper, especially the Impact Study makes clear that this 
is potentially so, because private enforcement has the capacity to reveal important 
information about the existence of a violation.  

While it is clear that private enforcement has other powerful effects than 
compensation, it is equally true that public enforcement could, at least in some 
cases, ensure that compensation is forthcoming. The Staff Working Paper in its 
discussion of forms of collective action point to the possibility of giving specific 
bodies, such as consumer organisations, standing to pursue private actions on 
behalf of a group. This has already occurred in the UK in the “replica kit” case. 
The agreed settlement between the Consumer Association and JJB Sports in that 
case, the issuing of coupons to those who could document that they had 
purchased the relevant replica football shirts, could in theory have been imposed 
by the competition authority when it reached its decision in the original case. To 
have a second body investigating the exact same case does not seem a good use 
of resources. Follow-on cases, which in the majority of cases1 are repetitions of 
the original cases, do not add anything in terms of information, resources or 
deterrence.2 If competition authorities, possibly through disgorgements of fines 
into Cy Press awards, can ensure reasonable compensation, the argument for 
private enforcement becomes very weak.3 

Focusing on compensation, the White Paper argues that policy should ensure:  

“that all victims of infringements of EC competition law have 
access to effective redress mechanisms so that they can be 
fully compensated for the harm they suffered.” [White Paper p. 2-3, 
their original emphasis] 

Let us imagine that the cheapest mechanism one could design which ensured 
adequate legal safe guards with no errors at all of any kind would cost €100 per 
case and the full claim was for €5, would one really want to argue that such a 
case should be encouraged? Even the cost of settlement might outstrip a valid 
claim. Moreover, if one is not willing to envisage such a frictionless environment 
as described above, the case for full compensation “no-matter-what” is ever 
weaker. 

One might be willing to assume that no errors were ever made and that all the 
costs hence fell on those to blame for the infringement and hence all was ok.  

“More effective compensation mechanisms mean that the costs of 
antitrust infringements would be borne by the infringers, and not by 
the victims and law-abiding businesses.” [White Paper p. 3] 

Why should we think the costs would remain with the infringers? The Commission 
offers no arguments for this. Are there no cases where those costs are passed on 
to consumers? Private enforcement is costly just as public enforcement is and 
someone will have to pay for this cost. There appears nowhere to be any 
                                            
1 See Impact Study for cases where they have managed to expand the case. 
2 Assuming that the competition authority is allowed to use appropriate remedies. 
3 Moreover, if this is what society wants, society should be willing to fund this either via taxation ort 
by other means. An argument that the competition authority is inadequately resourced is not really 
convincing. 
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concerns about what happens to the costs imposed through private enforcement. 
A naïve argument possibly runs along the line of: “it is a fixed cost and hence is 
merely a dissipation of firm profits”, an argument which rests on a number of 
strong implicit assumptions, such as perfect capital markets. For example, if new 
investment in improved products or cost reduction is funded out of retained profits, 
then there is a real cost which is passed on to consumers. It also assumes that no 
firm end up in financial distress, being replaced possibly by a less efficient firm, 
which equally harms the consumer. There is no “free lunch” here! 

Note that all these implicit assumptions are very strong and very unrealistic. “Full 
compensation no matter what” has real costs to society and is surely is not a 
sensible general aim. 

The White Paper appears to justify the “no matter what” approach from the 
Manfredi decision. The White Paper states 

 “In view of the foregoing and in line with the requirement set out by 
the Court of Justice that any victim of antitrust infringements must be 
able to exercise his right to compensation effectively” [p. 3]   

According to the White Paper, this apparently follows from point 61 of the ECJ 
Manfredi judgment. Point 61 says:  

“It follows that any individual can claim compensation for the harm 
suffered where there is a causal relationship between that harm and 
an agreement or practice prohibited under Article 81 EC.” 

There is nothing about being able to exercise the right to compensation effectively 
in point 61. Moreover point 61 uses the word “can” not “must”.  It certainly seems 
to me that the Commission is offering a particular reading of Manfredi. The Staff 
Discussion Paper appears to over-interpret Manfredi when it states in paragraph 
36 that the reasoning of the Court clearly applies also to Article 82 cases. No 
arguments in favour of this are offered. It is neither clear nor obvious why a finding 
related to article 81EC would extend to Article 82EC. For example 81EC has an 
efficiency defence which might not be there in article 82EC. Moreover, while 81EC 
clearly has consumers in mind, matters are less clear when it comes to 82EC.  

The cost of giving redress to all no matter how small the harm might have been 
will likely lead to a misallocation of resources and it should be incumbent on the 
Commission to demonstrate that this is not the case. Where the harm to the 
individual final-goods consumer is small, such as in many cartel cases, the key is 
surely to ensure that such behaviour is deterred. Ex post compensation is not 
likely to be the right measure. When it comes to cartels, the Impact Study 
commissioned by the Commission makes it very clear that something in addition 
to public fines and private damages is likely to be needed. The analysis on pages 
61-63  [indeed section 1.1.1] really in the main explains why we need criminal 
sanctions for cartels.  

How serious can one be about “full compensation”? It is unfortunate when the 
White Paper as well as the Staff Discussion Paper, having started out so 
bombastically wanting to ensure full compensation, later in the same relatively 
short document abandon all pretences to this being achievable. For example, in 
part 2.5 of the White Paper on damages: 

“To facilitate the calculation of damages, the Commission therefore 
intends to draw up a framework with pragmatic, non-binding 
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guidance for quantification of damages in antitrust cases, e.g. by 
means of approximate methods of calculation or simplified rules on 
estimating the loss.” [White Paper p 7] 

I am not arguing that this practical approach is wrong. However, it is totally 
inconsistent with the aim of “fully compensating”. Similarly, the protection 
proposed in section 2.9 to safeguard the leniency programme, would most likely 
preclude “full compensation”. 

The writing about the passing-on defence appears unduly optimistic about what 
econometricians can accomplish. This is even better illustrated when looking at 
the Impact Assessment which in two following lines [section 3.2] argues that there 
should be “no under-compensation of any victim” “[w]hile avoiding over-
compensation”. A simple example may help to illustrate the problem:  

A cartel overcharges a wholesaler by £100. Some of this, say between 
40% and 60%, is passed on to the retailer who passes some of this, say 
between 50% and 75%, on to the consumer. The uncertainty about this 
may for example arise because the elasticities cannot be estimated with 
100% accuracy. 

To be sure that the wholesaler is not under-compensated, we must assume 
that as little as possible is passed on, so is due £60 in compensation .  

To be sure that the retailer is not under-compensated, we need to assume 
that as much as possible was passed on to it and it passed as little as 
possible on to the consumer. So £60 was passed to it who passed half of 
this to the consumer, i.e. it is due £30 in compensation. 

The consumer may have has 75% of 60% of £100 passed on to him/her so 
is due £45 in compensation. 

The total amount of compensation payable by the cartel is hence £135. 
However, the total harm was £100, so to be sure not to under-
compensating we have  over-compensating someone to the tune of £35.  

How can we avoid this? Simply by making sure that we measure the elasticities 
which determine how much is passed on with absolute precision [in terms of 
econometrics, the estimates have to have zero standard errors]. If this was 
possible, the pragmatic solutions referred to in part 2.5 of the White Paper would 
not be needed. 

A problem not addressed in the White Paper arises where direct purchasers 
[customers] are hurt but final consumers are not. There is a presumption that this 
is an unlikely outcome, but this is not a presumption which has much theoretical or 
empirical support. To illustrate this, consider an upstream merger case4 where 
before merger there is double marginalisation because there is imperfect 
competition in both the upstream and downstream sectors and they are not able 
to implement an efficient contract between these two levels. Should the merger 
make it possible to remove double marginalisation [or lessen it] consumers will 

                                            
4 Mergers offer the simplest example. Clearly the same example would equally work if the 
upstream firms entered an agreement on how to charge downstream buyers. More generally, any 
action by upstream firms which strengthen their bargaining power vis-à-vis buyers when there is 
no double marginalisation has the capacity to leave buyers worse off without affecting consumers. 
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clearly be made better off. However if the merger increase the bargaining power 
of the upstream firms, the customers will be harmed.5 Should the customers be 
allowed to pursue a case for damages when they but not final goods consumers 
are harmed? The answer to this would seem to be a resounding ”no”. 

To sum up, compensation must come second to deterrence, compensation “no 
matter what” does not make sense and the costs of private as well as public 
enforcement should be accounted for in an impact assessment.6  

The cartel bias 

While the analysis in the Impact Study is well balanced between cartel offences 
and other violations of competition law, especially Chapter I, section 4, the 
Commission documents are much less so.  

There is a serious danger in focusing on cartel cases. These are cases where on 
the one hand, public enforcement has a huge advantage in terms of investigative 
powers and in potential powers to punish. On the other hand, only direct 
purchasers are likely to have private information about a violation. Allowing for a 
passing-on defence combined with a lack of a multiplier may very well remove any 
incentive direct purchasers might have to make use of their private information. 
This is why alternative measures to ensure information revelation, such as the 
leniency programmes and associated measures related to plea-bargaining type 
agreements, are so important and why the Commission rightly wants to safeguard 
these by ensuring that these public means of information revelation are not 
adversely affected by private enforcement.  

The focus on cartels gives rise to some very unconvincing argumentation about 
how private enforcement can aid deterrence where the need for this arises out of 
a shortcoming of public enforcement. The 10% cap on public fines is totally 
arbitrary. If this really is a constraint on deterrence, then the Commission should 
work to remove it. If this is not advisable because the reason for the 10% cap is to 
avoid putting firms out of business, thereby possibly exacerbating the competition 
problems by reducing the number of firms, then private damages are every bit as 
capable to bankrupting a firm. Indeed if the reasoning behind the 10% rule is to 
avoid financial distress, this must surely apply to the combined public fine and 
private damages. In the debate, we seem to forget that the DG Competition in 
many ways is the odd one out - it is the only competition authority which could not 
be given powers to impose criminal sanctions.  

Importantly, cartel cases are special. When looking at the statistics, some of which 
is cited and used in the Impact Study, private action cases against cartels are 
                                            
5 The effects on customers and consumers are aligned when firms can only use linear prices, i.e. 
the upstream firm simply charges a fixed price per unit. This arises because there is a conflict 
between the price which maximises the total profits in the up- and down-stream level [the vertical 
chain] and the price which distributed this profit between these levels.  Any case where prices 
between up-and down-stream firms are not linear enables a separation between the amount of 
profits earned in the vertical chain and the way in which this is split. This drives a wedge between 
the interest of the buyer and the eventual; consumer. While a two-part tariff is the textbook way to 
ensure this, any other form of non-linearity of prices, such as promotional support, discounts or the 
sale of shelf-space can achieve this effect. 
6 To add to the confusion, section 3.2 paragraph 65 of the impact assessment list all the possible 
objective one could have without once acknowledging that many of the aims are potentially 
inconsistent with each other. Indeed there is no subsequent paragraph even mentioning this. 
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actually in the minority.  This is hardly surprising, but has implications if we let this 
particular tail wag the competition dog. Cartel cases may be clear cut in terms of 
culpability and avoidability and may be cases where there are no issues of over-
deterrence or even strategic misuse. This is not the case with other forms of 
agreements where Article 81(c) might be relevant or article 82EC. 

Clash with public enforcement and other laws 

The area in which the academic literature has most forcefully demonstrated that 
public enforcement can be hampered by private enforcement regards the leniency 
programmes. The same is true of the various other measures the Commission 
has taken in order to fight cartels, such as settlements and possibly awarding 
whistle blowers. Thus while cartels offer the most compelling case for 
compensation, it may also be the area where private enforcement could do the 
most harm, especially if the procedural rules are not designed with adequate care 
and attention to detail. 

Neither the White Paper nor any of the documents accompanying it engage fully 
with how procedural rules may interact with each other. Hviid and Medvedev 
(2008)7 provide an illustration of how quite obscure rules can have profound effect 
not only on other parts of private enforcement but also on the interaction between 
private and public enforcement. Cherry picking from other jurisdictions is fraught 
with dangers of unforeseen effects. There is very little research on this and the 
Commission should proceed with caution when proposing particular procedural 
rules.  

Other clashes are equally possibly, especially when one allows for decisional 
errors and strategic misuse, more about which below.  

While the danger that procedural changes to encourage private actions in 
competition cases may affect tort law more generally, the clash with other areas of 
law have been explored less intensely. When one looks at the statistics for which 
type of private actions are brought, see for example the Impact Study, it is clear 
that a large number of cases relate to contracts. The “Georgetown Study” referred 
to in the Impact Study, found a substantial number of cases which were pure 
contract cases rather than competition cases. Some of this was caused by having 
multiple damages in antitrust but not contract cases, providing an incentive to 
classify the case as the former whenever possible. However we have also seen 
an over-representation of contract cases in other jurisdictions, such as Australia. 
With this overlap, it is important that competition law and contract law do not reach 
different conclusions in the same case or offer different remedies . Thus if one law 
void the whole contract, so must the other, otherwise one would get “forum 
shopping” at this level as well.  

Unintended consequences - errors in decisions and strategic misuses 

There are two areas which, while discussed as some length in the Impact Study, 
are broadly ignored in the White Paper and the other documents.  

One area is the potential for errors in decisions by the competition authorities and 
judgments by the courts. The errors concentrated on in the White Paper and the 

                                            
7 Morten Hviid and Andrei Medvedev, 2008, “The Role of Contribution among Defendants in 
Private Antitrust Litigation”, CCP Working Paper 08-3. 
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Impact Assessment are errors in the courts deciding on the private action. Errors 
by competition authorities or appeal bodies are not discussed but can surely not 
be ruled out. 

This is another area where the focus on deterring cartels may blur the picture. 
When it comes to vertical restraints, the effects of these are in many cases not 
sufficiently well understood, leading to a serious risk of the wrong conclusion 
being reached. Where the decision is to bar firms from using a restraint, the 
positive effect of which the firms may well be able to achieve by other means, the 
cost of making an error is relatively modest. This is clearly not the case once 
private enforcement can lead not just to injunctions but also to compensation. One 
may expect competition authorities to become more conservative or cautious in 
their decisions in non-cartel cases. This is part of what Professor Calkins refer to 
as “equilibrating tendencies”.8 

Another area is strategic misuse, which was largely ignored in the Green Paper 
and remains largely ignored in the White Paper, the Staff Discussion Paper and 
the Impact Assessment. This is unfortunate, since it is not just a theoretical 
possibility, there is empirical evidence for this, see for example Crane (2005).9 
Moreover, although strategic misuse may be less common in cartel cases and this 
is clearly where the Commission is focusing its argument, the effects are real 
when it comes to vertical agreements and to Article 82EC cases. It is troubling 
that the Commission is seemingly unwilling to acknowledge this problem, much 
less consider how to deal with it. It leaves the discussion in their documents very 
unbalanced. For example section 2.2 in the Impact Assessment fails to deal with 
strategic abuse.10 

Since much of the Impact assessment seems to ignore or dismiss strategic 
misuse and the strategy of sue and drop option, the assessment in section 5.1.2.c 
on error costs appears to underestimate the costs especially for option 1. With 
double damages, there is a real danger that cases get reclassified as competition 
cases even when they are really contract or tort cases.11 Higher error costs are 
likely to lead to equilibrating tendencies where national authorities and courts 
become conservative. 

Minor points and concerns 

Paragraph 36 in the Impact Assessment argues that settlements are bound to 
lead to under compensation. This forgets what litigants split the cost of proceeding 
with the case when they settle. If the costs saved through settling are high enough, 
even if the probability of success is reduced, the total settlement can exceed the 
harm. Harker and Hviid (2007)12 showed that it is theoretically possible that where 
the probability of success is high enough, a plaintiff might prefer a stand alone 

                                            
8 Calkins, S., 1986, Summary Judgment, Motions to Dismiss, and Other Examples of Equilibrating 
Tendencies in the Antitrust System, Georgetown Law Journal 74, 1065-1161.  
9 Crane, D.A., 2005, “The Paradox of Predatory Pricing”, Cornell Law Review 91:1, 1-66. 
10 Paragraph 61 of the Impact assessment even appears to think that side-effect could not be 
negative. 
11 For empirical evidence, see Georgetown study. 
12 Harker, Michael and Morten Hviid, 2008, “Competition Law Enforcement and Incentives for 
Revelation of Private Information”, World Competition 31(2), 279-298.  
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action solely because this can impose higher litigation costs on the defendant and 
hence secure a more generous settlement. 

Apart from the Impact Study, the other documents are willing to make very bold 
claims without any empirical backing. Thus the Impact Assessment at paragraphs 
41-42, while acknowledging that there is no empirical evidence for this are willing 
to claim that total harm from “from infringements of competition law is immense”. 
While they may be able to get a handle via the Impact Study on the harm from 
cartels, the harm from other infringements are simply unknown. The Staff 
Discussion Paper likewise makes a number of strong statements, for example in 
paragraphs 32 [“Generally it is believed that sections through consumer 
associations are less likely to lead to abuse”] and 58 [“such opt-out actions have 
in other jurisdictions been perceived to lead to excesses”]. Who these believers or 
perceivers are we simply do not know. However, we should care and we should 
be told. 

Missing parts 

In reading the documents, I did not find any discussion of the following two issues: 

• The common duty to mitigate loses. For efficiency, this should most likely 
be retained, but this makes the estimation of the elasticities needed for any 
passing-on defence much more complicated. 

• When it comes to collective action, there is no discussion of a need for 
judicial oversight. Thus the settlement between the Consumer Association 
and JJB Sports in the UK was not subject to any court approval. Without 
this, how can one ensure that all those covered by the collective claim have 
been treated fairly. 

Which option to choose 

The key problem in this whole area is the lack of serious empirical evidence. 
Pursuing radical reforms on the bases on “beliefs” or “perceptions” does not seem 
sound, especially when we do not know who are offering these. Given this lack of 
good information, there are very strong argument for option 4 or 513 until we know 
more combined with a mechanism which ensures that we get much better data in 
the future, enabling serious, peer-reviewed academic research to help guide 
reforms.  

                                            
13 The difference between options 4 and 5 appear so slight as not to be worthwhile. 
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