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The first legislative proposals1 amending Regulations (EC) No 1073/1999 and (EURATOM) 
No 1074/1999 were adopted by the Commission in February 2004. In 2005, however, a 
second evaluation of the Office was performed by the European Court of Auditors, at the 
request of the European Parliament, before the Parliament entered into the first reading of the 
2004 proposals. The Court of Auditor's report2 on the management of OLAF was followed by
a public hearing organised by the Committee on Budgetary Control at the European 
Parliament on the reinforcement of OLAF in July 2005. The conclusion confirmed that the 
Office’s current institutional structure did not call into question its independence; however, it 
did conclude that the rights of persons concerned by investigations needed to be further 
enhanced.

The Commission withdrew its proposal presented in 2004 and submitted in 2006 a new 
proposal in order to take into account the results of the hearing and introduce the 
reinforcements proposed.3

The European Data Protection Supervisor4, the Court of Auditors5 and the OLAF Supervisory 
Committee6 gave favourable opinions to the Commission proposal.

The Council's working group expressed a preference for the consolidation of the entire anti-
fraud legislation and has forwarded to the Commission a working document7 in which it 
shared its view on the Commission’s amending proposals. The Council did not take on board 
the creation of a Structured Dialogue between the Supervisory Committee and the Institutions 
and proposed that the functions of the future Review Adviser be achieved instead by a panel 
of OLAF directors. 

The European Parliament completed the first reading of these proposals on 20 November 
2008, with the adoption of a resolution8 (rapporteur MEP Ingeborg Gräßle) in the plenary 
session. The resolution comprises an important number of amendments, covering all aspects 
already present in the Commission proposal. The European Parliament's amendments focus 
on governance issues (better defining the role of the Supervisory Committee and the 
establishment of a "concertation" procedure between the institutions and the Supervisory 
Committee), the procedural rights of persons concerned by OLAF's investigations, legal 
controls, improved rules for OLAF investigations, good cooperation and exchange of 
information between OLAF and the Member States' competent authorities, EU institutions 
and bodies, including EUROPOL and EUROJUST.

This document focuses on the issues to which the Commission has not yet been able to agree 
(Communication from the Commission on the opinions and resolutions adopted by the 
European Parliament during the November 2008 session9).

                                               
1 COM(2004) 103 and 104.
2 Special report No 1/2005 (OJ C 202 of 18 August 2005, p. 1), approved by Council Conclusions no. 13678 of 8 November 2005, pp. 25-27.
3

COM(2006)244 final
4Opinion of the European Data Protection Supervisor on the Proposal for a Regulation of the European Parliament and of the Council 
amending Regulation (EC) No 1073/1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF) (OJ C 91, 
26.4.2007, p. 1)
5 Court of Auditors: Opinion No 7/2006 on a proposal for a Regulation of the European Parliament and of the Council amending Regulation 
(EC) No 1073/1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF) (OJ C 8, 12.1.2007, p. 1
6 Opinion of the OLAF Supervisory Committee no. 2/2006 and Supplementary Opinion on the reform of OLAF available at http://olaf-
intranet/supervisory-committee/
7

Working document from the German Presidency (COMBUD 88/07).
8 European Parliament legislative resolution of 20 November 2008 on the proposal for a Regulation of the European Parliament and of the 
Council amending Regulation (EC) No 1073/1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF), P6_TA-
PROV(2008) 553. For the preparing report see A6-0394/2008.
9 SP(2008)7295
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The Decision (1999/352/EC, ECSC, Euratom) will have to be adapted subsequently in the 
light of the final text of Regulation (EC) 1073/1999 and the inter-institutional agreements in 
place.10 The Regulation (Euratom) No 1074/1999 which covers the legal framework of OLAF 
investigations carried out will have to be adapted in parallel with Regulation (EC) No 
1073/1999. The reflection presented in this paper applies mutatis mutandis also to the reform 
of the Regulation (Euratom) 1074/1999.

1. Governance and dialogue with the institutions
The objective is to facilitate a reinforced political dialogue between the institutions on the 
protection of financial interests, to contribute to the reinforcement of OLAF's efficiency and 
accountability, to facilitate information exchange and to discuss policy priorities and OLAF's 
work programme, while respecting the independence of OLAF in the conduct of its 
investigations.

The three institutions follow different lines until now:

The Commission and the European Parliament agree that a formal exchange of views 
(structured dialogue11 or concertation procedure12) should be established between the 
Supervisory Committee and one representative of the Council, of the European Parliament 
and of the Commission. The formal exchange of views would relate in particular to the annual 
report of the Supervisory Committee and that of the Director-General; OLAF's programme of 
investigative activities and investigation policy priorities, the effectiveness of OLAF's 
investigative work and the working relations between OLAF and the EU institutions, bodies
and agencies.

In addition, the European Parliament considers that the exchange of views should relate to:
o the relations between OLAF and the Member States' competent national 

authorities and competent authorities in third countries, as well as with 
international organisations. 

o Representatives of Europol, Eurojust and the Court of Auditors may be 
invited. (European Parliament Resolution of 20 November 2008).

The Council considers that a less structured approach could be adopted: the Supervisory 
Committee could hear, twice a year, representatives of the European Parliament, the Council 
and the Commission when:

o the Committee discusses OLAF's operational plan with the programme and 
priorities of investigative authorities,

o the activity report of the Director-General, 
o the Supervisory Committee prepares its annual report and discusses the 

qualifications of the candidates for the post of Director-General. (Council 
working document)

                                               
10 See the preliminary draft decision amending Decision 1999/352/EC, ECSC, Euratom: SEC(2006)638
11 Article 11a of the Commission proposal
12 Article 11a of the European Parliament Resolution
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Options for taking forward the legislative procedure:

Type of dialogue and participants 

Option (1): To establish at least once a year a formal exchange of views between the 
Supervisory Committee and one member of the European Parliament, the Presidency of the 
Council and one member of the Commission; To limit the exchange of views to members of 
the European Parliament, the Council and the Commission; Members of Europol, Eurojust 
and the Court of Auditors may be invited to attend as observers or on an ad-hoc basis.
Advantage:
This approach would ensure better coordination of the institutions' action in the fight against 
fraud and better steering the work of OLAF, involving a reduced number of permanent 
members; however, it would also allow the ad-hoc participation of other stakeholders, 
depending on the agenda.
Risk: No particular risk identified as no new structure is created and the meetings with the 
formal exchange of views may be organised relying on the existent infrastructure.

Option (2): Not creating a new formal structure; the Supervisory Committee could hear
members of the European Parliament, the Commission and the Presidency of the Council 
when discussing OLAF's plan of investigative activities, the activity report of the Director-
General, the annual report of the Supervisory Committee and the qualifications of the 
candidates for the post of Director-General.
Advantage: It is a more flexible approach
Risk: The achievement of the objective, which is the reinforcement of OLAF's efficiency and 
accountability, could be more difficult outside a formal discussion forum.

Preferred option: Option (1): The first option allows for a proper exchange of views between 
the institutions, with a certain degree of flexibility as regards the number of meetings and the 
number of stakeholders that attend the meetings.

Content of the dialogue:

Option (1): The exchange of views to relate at least to: OLAF's programme of investigative 
activities and priorities concerning investigations, the Annual Activity Reports of OLAF and 
of the Supervisory Committee, the relations between OLAF and the EU institutions and 
bodies, the relations between OLAF and the Member States' competent authorities and the 
effectiveness of the work of OLAF . 
Advantage: The exchange of views between the institutions would cover the main issues at 
stake in OLAF's operational activity and contribute to the reinforcement of OLAF's 
accountability.
Risk: No particular risk, only organisational burden linked with the creation of a structured 
consultation mechanism

Option (2): Not to provide in the text of the regulation obligatory points to be discussed in the 
framework of the exchange of views between the institutions.
Advantage: More flexibility
Risk: A less structured exchange of views, less consistency in the discussion.

Preferred option: (1) A number of essential issues should represent the core of the dialogue 
and therefore be included in the Regulation itself.
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2. Role of the Supervisory Committee
The aim is to strengthen the quality check and monitoring function of the Supervisory 
Committee in such a manner that it adds helpful critical advice but does not interfere with 
OLAF's task of conducting investigations. To appoint the members of the Supervisory 
Committee in such a way that will allow for continuity in the activity of the Committee and to 
preserve its expertise. 

2.1 Responsibilities of the Members:

The three institutions agree that the Supervisory Committee should be given specifically 
defined responsibilities:

o monitor that the rules governing the information exchanges between OLAF
and the EU institutions, bodies, offices and agencies are complied with. 

o monitor developments regarding the application of procedural guarantees and 
the duration of investigations in the light of periodic statistics supplied by the 
Director-General and the analysis reports regularly drawn up in this connection 
by the Review adviser

In addition to these prerogatives, in the opinion of the European Parliament, the 
Supervisory Committee should give a separate opinion/recommendation on:

o the identification of OLAF' priorities concerning investigations;
o the duration of investigations and the action taken on investigations (see infra 

point B.2.1.);
o the "procedural code for OLAF investigations" (see infra B.1.1.).

Option for taking forward the legislative procedure:

The Supervisory Committee should advise on whether the rules governing information 
exchanges between the Office and the institutions, bodies, offices and agencies are complied 
with and monitor the developments regarding the application of procedural guarantees and the 
duration of investigations in the light of statistics supplied by the Director-General and 
regular reports drafted by the Review Adviser, without interfering in the conduct of 
investigations. The Committee should also give separate opinion on the duration of 
investigations13, the identification of OLAF's investigation priorities and the way in which the 
provisions and operational instructions contained in the OLAF manual are developed in the 
future (see point B.1.1.). 
Advantage: More visibility of the opinions of the Supervisory Committee; additional control 
of these issues.
Risk: It should be made clear that the Supervisory Committee does not interfere in the 
conduct of ongoing investigations.

2.2 The term of the mandate:
The Commission and the Council have not proposed any modifications with regard to the 
mandate (3 years renewable once).

                                               
13 The Supervisory Committee has already given an opinion on this topic: see Opinion 1/2007 of 25 April 2007
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The European Parliament has proposed a non-renewable term of 5 years in order to reinforce 
their independence. Some of its members to be appointed at staggered intervals (every 2.5 
years).

Option for taking forward the legislative procedure:

The members to be appointed for a non-renewable term of five years; some of its members to 
be appointed at staggered intervals (2.5 years). The Commission also agreed in 2009 with the 
Parliament on a staggered renewal when discussing the (partial re-) appointment of the 
Supervisory Committee.

Advantage: Best solution for reinforcing their independence and preserving continuity in the 
activity of the Committee and the expertise of its members.
Risk: No particular risk.

3. The appointment and status of the Director-General

The objectives are to reinforce the independence of the Director-General, while observing 
OLAF's status as a Commission DG, to accelerate and simplify the procedure for the 
appointment of the Director-General and to ensure continuity of the service at all times by 
putting in place rules for the appointment of deputising director(s).

3.1 Appointment procedure

Job requirements:
The challenge is to find the right balance in defining the professional requirements for the 
post of the Director-General, in line with the specific needs of OLAF and the interest to find 
the "best" candidate. 

The Commission and the Council expressed the view that the job requirements/profile of the 
Director-General should not be defined in detail in the text of the Regulation itself. 
(Commission proposal of 2006 and Council working document). The European Parliament 
opted for detailed requirements in the text of the Regulation (professional experience, 
management experience, use of second language). 

Options for taking forward the legislative procedure:

Only essential requirements for the profile of the Director-General to be defined in the 
Regulation itself (better Regulation); more detailed indications regarding his profile should be 
part of his job description. 
Advantage: Requirements for the post may change taking into consideration the general 
trends in human resources policy and the institutions’ priorities with regard to the profile of 
the Director-General.
Risk: No particular risk identified.

Term of the Director General

The three institutions have expressed different views up to now:
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The Director-General:
a) to be appointed by the Commission for a non-renewable term of seven years after a 

call for applications and after consulting the representatives of the other institutions, 
meeting with the Supervisory Committee in the context of the Structured dialogue14.

(Commission proposal of 2006)
b) to be appointed by the Commission for a term of five years, renewable once. The 

European Parliament and the Council to designate the Director-General by common 
agreement on the basis of a list of 6 candidates put forward by the Commission15. 

c) to be appointed by the Commission in agreement with the European Parliament and 
the Council for a non-renewable term of five years16. (Council working document)

Options for taking forward the legislative procedure:

Option (1): The Director-General to be appointed by the Commission for a non-renewable 
term of 5 years after duly consulting with the European Parliament and the Council in the 
context of the formal exchange of views.
Advantage: A non-renewable term would reinforce the independence of the Director-General.
Risk: a term of five years, given the lengthy duration of the appointment procedure, might be 
too short. 

Option (2)
The Director-General to be appointed by the Commission for a non-renewable term of 7 
years, after duly consulting with the European Parliament and the Council in the context of 
the formal exchange of views.
Advantage: A non-renewable term would reinforce the independence of the Director-General.
Risk: No particular risk identified. 

Option (3): The Director-General of OLAF to be appointed by the Commission for a non-
renewable term of 5 years after duly consulting with the European Parliament and the Council 
in the context of the formal exchange of views (see A.1.1.). The duration of the mandate 
could be prolonged by the Commission by another two years. If the Council and the European 
Parliament are not opposed, the decision may be taken by the Commission at the latest 6 
months before the end of the mandate of the Director-General.
Advantage: A non-renewable term would reinforce the independence of the Director-General.
Risk: The Director-General might be inclined to look for a possible prolongation of the 
mandate. His independence could thus be affected. 

Preferred option: (2) The second option combines the advantage of a non-renewable term 
with a balanced term of seven years.

Accelerating the appointment procedure:

The European Parliament considers that the duration of the appointment procedure must not 
exceed nine months and that the appointment should be made within three months of the list 
of candidates being put forward by the Commission (European Parliament resolution).

                                               
14 Article 12 of the Commission proposal 
15 Article 12 of the Resolution of the European Parliament
16 Article 12 of Working document of the Council
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Options for taking forward the legislative procedure:

Fixed deadlines for the appointment are not to be recommended in a procedure which foresees 
the participation of so many institutions, including the Supervisory Committee.

Option (1): A control mechanism for speeding up the appointment procedure to be 
introduced:
The Commission to report every 2 months to the Council and the European Parliament on the 
progress made in drawing up a suitable list of candidates and the two other institutions 
concerned to report to the Commission every 2 months on the progress made with the 
appointment arrangements after the list has been submitted to them by the Commission.
Advantage: Reporting obligations reinforce accountability and may therefore lead to an 
accelerated procedure.
Risk: Greater administrative burden on the institutions.

Option (2): Six months before the end of the mandate of the Director-General, the 
Commission to publish a vacancy notice for the post and consequently to draw up a list of 
suitable candidates. Within three months from the transmission of the list to the other 
institutions, the appointment of the new Director-General is made.
Advantage: Speed of the procedure. 
Risk: No particular risk identified.

Preferred option: (2) The second option combines a quick procedure together with the 
certainty that the appointment would be made within the deadlines.

New issue: Ensuring continuity: Deputising Rules: 

Given the special status of OLAF for investigations, special rules for appointing the 
deputising person could be envisaged where the other institutions are also involved. As long 
as there are no special rules, the general rules applicable for the Commission officials apply.
This does not involve the creation of a new position in OLAF. The deputising person(s) 
should be chosen from among the Directors of OLAF

Option: The Commission, as a College, designates one or two deputising director(s) for 
OLAF. The Director-General and the Supervisory Committee have to be consulted on the 
appointment.
Advantage: Through the participation in the procedure of the Supervisory Committee which is 
appointed in agreement with the European Parliament and the Council, all institutions are 
indirectly involved. It also builds from the start a good collaboration between the Director-
General and the deputising director(s).
Risk: No particular risk.

3.2. Powers of the Director-General: 
The three institutions agree that the Director-General could delegate the exercise of certain 
functions (for example the opening of investigations) to other members of staff (Commission 
proposal of 2006 and Council working document)17. This should therefore be foreseen in the 
amended proposal.

                                               
17 Council and Commission – article 12 of COM proposal, article 12 in the Council working document 
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Responsibilities and competences: Standing of the Director-General before the Court of 
Justice of the European Union (Court of Justice)and the national courts
According to article 12 (3) of Regulation 1073/1999, the Director-General may bring an 
action against the Commission before the Court of Justice if he considers that his 
independence has been put in question. In addition to this right, it has been proposed by the 
European Parliament that the Director-General should also be allowed to intervene before the 
Court of Justice and the national courts in cases in connection with the conduct of OLAF's 
investigative activities.

Option for taking forward the legislative procedure:

The standing of the Director-General before the Court of Justice should be limited to the 
scope of the current article 12 (3).
Advantage: This specific procedure was created only to avoid pressure on OLAF's Director-
General by the Commission as employer. Therefore there is no need to extend this procedure
to other institutions.
For the rest, it is not legally possible through secondary legislation to give to the Director-
General a right to intervene which would go further than what is provided for in Article 40 of 
the Statute of the Court of Justice.18 The Statute of the Court of Justice is a protocol annexed 
to the TFEU and does not need implementing measures: As a Commission official, the 
Director-General has in principle no interest distinct from the interests of the Commission. If 
he were able to show a distinct interest, he could intervene on that basis as Art. 40 of the 
Statute of the Court of Justice foresees that "any other person which can establish an interest 
in the result of a case submitted to the Court" can intervene."
Finally, no right of intervention of the OLAF Director-General before national courts should 
be provided since this would result in a disproportionate and unjustified interference in the 
procedural autonomy of the Member States.
Risk: None

4. Procedural guarantees of persons concerned by investigations 
The Lisbon Treaty further reinforces the human rights dimension of the EU. OLAF specific 
case law by the ECJ has further specified the requirement applicable to the conduct of 
investigations.

For the sake of legal certainty, it is advisable to clarify the procedural guarantees applicable in 
internal and external investigations conducted by OLAF, from the opening to the closing of 
investigations and to establish a specific set of implementing rules for OLAF that would be 
made public, without however disregarding the fact that OLAF does not have legislative 
powers. This set of rules should be consistent with the procedural guarantees respected by 
other EU institutions and bodies as well as with those adopted pursuant to Article 82 TFUE.

                                               
18 Art. 40 of the Court Statute reads:
"Member States and institutions of the Union may intervene in cases before the Court of Justice.

The same right shall be open to the bodies, offices and agencies of the Union and to any other person which can establish an 
interest in the result of a case submitted to the Court. Natural or legal persons shall not intervene in cases between Member 
States, between institutions of the Union or between Member States and institutions of the Union.

Without prejudice to the second paragraph, the States, other than the Member States, which are parties to the Agreement on 
the European Economic Area, and also the EFTA Surveillance Authority referred to in that Agreement, may intervene in 
cases before the Court where one of the fields of application of that Agreement is concerned.

An application to intervene shall be limited to supporting the form of order sought by one of the parties."
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The three institutions agree that a set of procedural guarantees of persons concerned by 
investigations should be introduced in the text19 of the Regulation. (Commission proposal of 
2006, European Parliament Resolution and Council working document). These guarantees 
should be as a matter of principle applicable in the case of both internal and external 
investigations, with an equivalent level of protection for the person concerned. In the case of 
internal investigations, the respect of specific provisions in the Staff Regulation has to be 
ensured. 

In addition, the European Parliament proposes a "procedural code" for OLAF's investigations 
to be adopted by OLAF.20 The code would set out:

o the practices to be observed in implementing the mandate and statute of
OLAF;

o the general principles governing investigative procedures and the main 
investigative acts;

o the legitimate rights and procedural guarantees of persons concerned;
o provisions relating to data protection and policies on communication and 

access to documents;
o provisions on the review of legality and means of redress open to the person

concerned.

Options for taking forward the legislative procedure:

Option (1): To establish a set of procedural rights and guarantees of persons concerned by 
investigations in the Regulation, representing the framework for procedural rights that OLAF 
has to respect in the conduct of its investigations, including during the review procedure. 
These should include at least:

o the right for the person concerned by an investigation to make his/her views 
known, before conclusions referring to him/her have been drawn, 

o the right to be given a summary of the matters under investigations and to be 
invited to comment on these matters;

o the right to be assisted by a person of his/her choice, 
o the right to use the EU language of his/her choice;
o the principle that any person concerned by an investigation shall be entitled to 

avoid self-incrimination. 
o Provisions on the review of legality and means of redress open to the persons 

concerned21

Advantage: Clarifying the procedural rights and guarantees of persons concerned by OLAF 
investigations and ensuring legal certainty. 
Risk: No particular risk identified.

Option (2) In addition to the procedural rights included in the Regulation, OLAF to 
implement a practical set of operational instructions22 which would cover at least the 

                                               
19 Article 7 a
20 Article 15a of the European Parliament resolution
21

In this context, it should be recalled that only binding acts can be challenged before the Court and that OLAF 
only takes procedural preparatory measures (by a judgment delivered on 20 May, Case T-261/09 P, the General 
Court has confirmed that transmission of information by OLAF to national authorities is not a challengeable act)

22 For the practical dimension of the implementation of these guarantees by OLAF in its operations, one may 
refer to OLAF's set of operational instructions which is the current reference document for OLAF's operations. 
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procedural requirements for investigations and specify the practical implementation of 
procedural rights and guarantees of persons concerned by investigations.
Advantage: more transparency regarding OLAF's procedural rules. 
Risk: No particular risk identified.

Preferred option: (2) The second option combines the advantage of having a clear set of 
procedural rights in the Regulation with the possibility for OLAF to develop transparent 
operational instructions concerning the implementation of these procedural guarantees and the 
rules for OLAF's conduct of its investigations.

5. Checks on legality

All institutions agree that the persons concerned by OLAF investigations should have a 
complaints mechanism at their disposal, in case they consider that their procedural rights have 
been breached by OLAF.

The Commission and the European Parliament opted for the setting up of an independent
Review Adviser23, appointed by the Director-General, on the proposal of the Supervisory 
Committee, who would give an opinion on the respect of procedural guarantees provided by 
the Regulation at the request of a person concerned by an investigation.

The Council expressed the preference for setting up a review panel24 composed of the heads 
of OLAF's directorates (without the Director concerned by the case) and a senior official of 
the Legal Service of the Commission to examine complaints against OLAF's investigations on 
a case-by-case basis.

In addition to the "complaints driven" independent Review Adviser, the European Parliament 
proposed a regular legality review25 to be conducted by OLAF's legal experts before the 
opening and after the closing of an investigation on aspects concerning the respect of 
procedural guarantees and fundamental rights of persons concerned by an investigation. 

Options for taking forward the legislative procedure:

Option (1): This function could be entrusted to an independent Review Adviser appointed by 
the Director-General on a proposal from the Supervisory Committee. The Review Adviser
would receive the complaint directly from the person concerned and give his/her opinion 
within a fixed deadline. The opinion of the Review Adviser would be non-binding, hence a 
non-challengeable act to avoid prolonging the procedures. The opinion of the Review Adviser
would be forwarded to the Director General, the Supervisory Committee and to the 
complainant. The personnel of OLAF or the secretariat of the Supervisory Committee would 
be obliged to assist the Review Adviser on request in the proper exercise of his functions. The 
Review Adviser should draw up regular reports on the implementation of procedural 

                                                                                                                                                  
The manual is given full transparency and it is published on the OLAF internet page
(http://ec.europa.eu/dgs/olaf/legal/manual/OLAF-Manual-Operational-Procedures.pdf). To ensure that the 
requirements of OLAF's set of internal operational instructions and of transparency are respected by OLAF, the 
Supervisory Committee will follow-up the future development of its provisions and will formulate opinions with 
regard to this issue (see supra A. 1.2.). 
23 Article 14
24 Article 7b
25 Articles 14 and 14a 
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guarantees. The reports would be transmitted to the Supervisory Committee, the Director-
General and the institutions.
Advantage: An independent Review Adviser would enjoy higher credibility than a review 
panel composed of the directors who lead investigations and would be able to answer quickly 
specific questions during the procedure.
Risk: The creation of another structure could increase the overall duration of investigations.

Option (2): The function could be entrusted to a Review Panel, composed of the operational 
directors of OLAF (with the exception of the director under whose responsibility the 
investigation is conducted), an OLAF legal expert and a senior expert of the Legal Service of 
the Commission/or a designated member of the Supervisory Committee. The panel would 
have the same duties as the independent Review Adviser. 
Advantage: This panel would combine swiftness of the procedure with the necessary expertise 
and low administrative costs.
Risk: The members of the panel would need to have a specific independent status for the 
exercise of this particular task to avoid perception of a lack of impartiality.

Option (3): In addition to the Review Adviser, to introduce a review of legality before the 
opening and before the closing of investigations by the legal experts of OLAF.
Advantage: Strengthen the controls of the respect of the procedural guarantees by OLAF and 
prevent, at an early stage, the breach of these guarantees. 
On the other hand, such a legality check is merely a question of internal organisation and 
control within OLAF. It should rather be part of OLAF's operational instructions.
Risk: The overall duration of investigations could increase. 
Preferred option: (1) The first option would allow for a legality check of investigations, as 
well as for the possibility for the person concerned by an investigation to make a complaint to 
an independent Review Adviser without introducing other additional cumbersome 
proceedings.

6. Reinforced cooperation with EU institutions and bodies and 
increased efficiency of investigations

The objective is to strengthen the cooperation with the EU institutions and bodies by 
specifying OLAF's obligations to inform the institutions and bodies, to avoid as far as 
possible parallel investigations, to ensure an efficient access for OLAF to relevant 
information held by the EU institutions, agencies and bodies and to strengthen monitoring of
the duration of investigations, without calling into question the responsibility of the Director-
General for the conduct of investigations.

Information to the institutions and bodies concerned:

All institutions agree that OLAF should inform the institutions and bodies26 as soon as an 
investigation reveals the involvement of a member / staff member of an institution in the 
matter investigated. The European Parliament proposed that exceptionally OLAF could defer 
the information to the institutions and bodies in cases where there is a need for absolute 
secrecy.27.

                                               
26 Article 6
27 Article 6
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Options for taking forward the legislative procedure:

Option (1): The institutions and bodies whose member/staff member or budget is concerned 
by an investigation should be informed by OLAF as soon as possible of this situation in order 
to take appropriate measures.
Advantage: The institutions may take precautionary and administrative measures to limit the 
possible damage to the EU's financial interests. It is their responsibility to ensure sound 
financial management and avoid any additional loss. Their information is therefore absolutely 
necessary. Only in exceptional cases the possibility to take action and adopt precautionary 
measures may be limited in order to protect the investigation. In cases where reinforced 
secrecy is required in order to protect the investigation, OLAF could discuss with the 
institution concerned the right balance between the protection of the EU's financial interests 
and the investigation. It could also require reinforced limitation to the diffusion of information 
and deferring the adoption of precautionary measures.
Risk: There could be very exceptional cases where the information could hamper OLAF's
investigations.

Option (2): Option (1) + introduction of an obligation for the institutions, offices, bodies and 
agencies to have appropriate procedures in place in order to ensure that the confidentiality of 
investigations is protected if information on investigations is communicated by OLAF. In 
cases where the confidentiality can not be ensured (for example the head of the office, body or 
agency or persons working closely with them are involved), OLAF has to inform the 
institution who is responsible for the policy area of the office, body, agency concerned. In 
case the highest management or political level of an institution is involved, appropriate 
information procedures and channels have to be designed and used.
Advantage: The institutions are always informed. They take appropriate measures to ensure 
the confidentiality of the information received and to protect the OLAF investigation.
Risk: Given the size of the institutions, a situation where OLAF cannot inform an institution 
because of a potential conflict of interest cannot arise. 

Option (3): The institutions and bodies whose Member/staff member or budget is concerned 
by an investigation should be informed by OLAF as soon as possible of this situation in order 
to take appropriate measures, except in cases where reinforced secrecy is required (for 
example the head of the office, body or agency or persons working closely with them are 
involved), but the application of this exception has to be subject to justification and prior 
consultation of the Supervisory Committee. If the Supervisory Committee and OLAF cannot 
reach an agreement, OLAF has to inform the institution, office, agency or body concerned 
and inform the Supervisory Committee thereof immediately. This prior consultation could a 
guarantee that OLAF would defer information to the institutions, offices, agencies and bodies 
only in exceptional situations and that information is not delayed without sufficient reason. 
Advantage: The principle remains that the institution, office, body or agency concerned is 
informed. Only in exceptional cases may the information be deferred, but not by a decision of 
OLAF alone: OLAF has to consult the Supervisory Committee and has to justify the 
exception.
Risk: In very exceptional cases even the institutions may be not informed. The Supervisory 
Committee, would be involved in the conduct of investigations which is not its role.

Preferred option: (2) . The institutions, bodies and agencies are informed and able to assume 
their responsibilities, and the necessary procedures to protect the OLAF investigations are in 
place.



15

Parallel procedures:

The Commission and the Council agree that the institutions and bodies should not run parallel 
investigative procedures covering the same facts28. The European Parliament proposed that 
parallel disciplinary procedures could be initiated after consulting OLAF.29

Option for taking forward the legislative procedure:
Parallel disciplinary procedures have to be excluded as they create legal uncertainty and are a 
waste of resources. However, precautionary or administrative measures could be taken by the 
institutions concerned without waiting for the results of the OLAF investigations. The 
institutions would ensure the confidentiality of the OLAF investigation when taking 
precautionary measures.
Advantage: These measures taken by the institutions could avoid additional damage.
Risk: No particular risk identified, if the confidentiality of the investigation is ensured by the 
institution concerned.

Access for OLAF to information held by EU institutions and bodies:

Pursuant to article 4 (2) of Regulation 1073/1999 OLAF has immediate and unannounced 
access to any relevant information connected with the matter under investigation, held by the 
EU institutions, offices, bodies and agencies30. In addition, the European Parliament proposed 
that OLAF should have also an "automatic" access, prior to the opening and throughout the 
duration of the investigations, to the databases31 of the institutions, offices, bodies and 
agencies.

Option for taking forward the legislative procedure:

The rules in place are a sufficient basis for OLAF's access to data. OLAF has negotiated 
arrangements on immediate access to data. These arrangements have to comply with the 
applicable data protection rules, in particular with Regulation (EC, Euratom) No. 45/2001 
(necessity, proportionality and traceability of the access, and a prior verification by the 
European Data Protection Supervisor and notification to the Data Protection Officer of the 
institutions, office, agency or body concerned) and with the provisions of articles 7 and 8 of 
the EU Charter of Fundamental Rights (rights to private life and the protection of personal 
data)..
Advantage: No need to change the legal basis.
Risk: No particular risk.

Duration of investigations

The institutions agree that either the Review Adviser or the Supervisory Committee should 
play a role in the control of the duration of OLAF investigations.

Option for taking forward the legislative procedure:

In cases where the investigations cannot be closed after 12 months, the Director-General 
should inform the Supervisory Committee of the reasons why he decides to extend the 
                                               
28 Article 5
29 Article 6
30 Article 3
31 Article 5
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investigation for another 6 months. If the investigation is not finished after 18 months, the 
Director-General should inform once more the Supervisory Committee of the reasons 
preventing the finalisation of the investigation. The Director-General should present to the 
institutions, in the framework of the formal exchange of views, an annual report explaining 
the reasons preventing the closure of investigations that have been open for more than 30 
months. 
Advantage: Proper control of the duration of investigations ensured until they are closed.
Risk: No particular risk identified, as long as the Supervisory Committee does not interfere 
with the conduct of the investigations.

7. Reinforced cooperation with the Member States’ competent 
authorities
The objective is to ensure feed-back to OLAF regarding the follow-up given to its 
investigations while using OLAF's resources in an efficient way. OLAF has also to monitor 
actively the follow-up to both internal and external investigations.

Follow-up to OLAF cases: 

All institutions agree that OLAF should be informed by the Member States' competent 
authorities as quickly as possible on the action taken on the basis of the information 
forwarded to them. In addition, the European Parliament proposed that the Member States 
competent authorities would report every six months to OLAF on the progress achieved 
following information forwarded by OLAF32.

Options for taking forward the legislative procedure:

Option (1): OLAF to receive follow-up reports once a year.
Advantage: OLAF would be informed periodically about action taken by the national 
authorities, as a follow-up to its investigations. 
Risk: Creates administrative burden for the national authorities without guaranteeing 
appropriate follow-up.

Option (2): Reports on the follow-up to OLAF’s cases to be forwarded by national authorities 
to OLAF upon its request. Regular monitoring is especially important to ensure disciplinary 
action or other measures can be taken by Investigation and Disciplinary Office of the 
Commission (IDOC) or equivalent bodies in other institutions.
Advantage: Administrative burden for Member States more tailored to information 
requirements.
Risk: No particular risk as OLAF will ensure appropriate follow-up and will request the 
Member States to inform when necessary and if appropriate information from a particular 
Member State is lacking. 

Preferred option: (2) The second option allows for a better mechanism to ensure improved 
follow-up of OLAF investigations, without increasing the administrative burden for Member 
States' competent authorities unnecessarily.

                                               
32 Article 9 (3)
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Cases having no or only minor financial impact:

With regard to the opening of investigations, both the Commission and the Council specify 
that OLAF must take account of the seriousness and potential impact of the case and stress the 
need for efficiency in the utilisation of the Office's resources. The Commission and Council 
refer to the investigative priorities of the Office and all three institutions to the annual 
investigative plan. In line with such requirements OLAF has developed the practice whereby,
in agreement with the Commission Investigation and Disciplinary Office (IDOC), cases 
having no financial impact or where such impact is only minor are dealt with from the outset 
by the latter and not by OLAF. This de minimis policy, which is also supported by the 
Supervisory Committee,33 should be codified in the Regulation. 

Furthermore, the Commission and Council also support the view that, with regard to the 
follow-up of OLAF investigations, OLAF should have the possibility not to send cases to the 
national judicial authorities where the financial impact is minor. 

The European Parliament in contrast seems to favour OLAF sending all cases to the national 
judicial authorities.34 Nevertheless, in the Resolution adopted on 6 May 201035, the European 
Parliament considered that small-scale fraud should be handled by other bodies.

Option for taking forward the legislative procedure:

The de minimis policy (cases with no financial impact or where such impact is only minor36) 
with regard to the opening of investigations should be codified in the Regulation. OLAF 
should conduct investigations in cases where a judicial and/or financial follow-up is likely. 
Furthermore, in cases where OLAF, having carried out such an investigation, considers that 
the financial damage is minor and therefore not likely to give rise to criminal proceedings, it 
may forward the case to IDOC or other similar bodies instead of sending such cases to the 
national judicial authorities.
Advantage: This option is in line with good administrative practice. In addition, experience 
has shown that cases not having a serious financial impact are not always dealt with
efficiently by Member States’ judicial authorities and that, due to their communication to the 
judicial authorities, long delays tend to prevent an effective disciplinary, administrative and 
financial follow-up, which is not in line with the objective of an efficient “zero tolerance” 
policy.
Risk: No particular risk identified.

8. Relations with Europol and Eurojust, international organisations
and third countries

The aim is to ensure close cooperation between the services and with international 
organisations without the need to conclude international agreements, but to avoid creating 
handicaps for OLAF. OLAF should have the necessary independence in organising its 
                                               
33 Opinion No 5/2008 on the OLAF de minimis policy, published as Annex 3 to the Annual Activity Report 
2008/2009 
34 Article 10
35 Resolution on the Report on the protection of the Communities' financial interests and the fight against fraud –
Annual Report 2008
36 Legislation on OLAF's activities provides that OLAF not only fights against fraud and corruption against the 
financial interests of the EU, but also investigates serious breaches linked to the performance of professional 
duties which may constitute a breach of obligations by officials and civil servants of EU institutions and bodies. 
See in particular Article 2 of Commission Decision 1999/352/EC/ESC/Euroatom
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relations with international organisations while respecting its status as a Commission 
Directorate-General. 

The institutions had until now the following views:
The European Parliament has envisaged that OLAF should be allowed to conclude 
international agreements with Europol and Eurojust and international organisations.37

According to the Commission, OLAF cannot conclude international agreements 
(Communication from the Commission on the opinions and resolutions adopted by the 
European Parliament during the November 2008 session38) as it has no legal personality.

Options for taking forward the legislative procedure:

Option (1): In order to strengthen its cooperation with other entities, OLAF could sign,
administrative arrangements which do not purport to modify or complement legal rules in 
order to implement the relevant (association or partnership) agreements and the financial 
conventions relating to them. OLAF has already such a cooperation arrangement with 
Eurojust. According to the Council Decision seeting up Eurojust Eurojust may agree on 
necessary practical arrangements with the Commission.39 OLAF has also such arrangements 
with some third countries. Regarding Europol, a new Framework Decision is applicable as of 
2010 which stipulates that Europol shall conclude working arrangements with OLAF. 40 The 
Regulation should foresee that all legal persons established by the European Union should be 
obliged to conclude such arrangements with OLAF as it is foreseen in the case of Europol.
Advantage: Better cooperation between OLAF, EUROPOL and EUROJUST and third 
countries. OLAF has a legal basis to negotiate such arrangements concerning all legal persons 
established by the European Union.
Risk: Those arrangements are legally not binding but on the other hand the Commission 
works continuously with such arrangements, for example in the sector of Competition. The
arrangements negotiated by OLAF have proven to be efficient and effective.

Option (2): Instruments with third States or organisations which are intended to have legal 
effect may only be concluded by the Union following the procedure set out in Article 218 
TFEU. 
Advantage: OLAF could work on the basis of binding agreements concluded by the Union. 
However, neither the Commission nor OLAF could pretend to conclude such instruments. 
Risk: The procedures are lengthy and do not allow for the flexibility needed in adapting the 
rules.

Preferred option: (1) as it is a more efficient and effective approach.

                                               
37 Article 3a
38 SP(2008)7295
39 Council Decision of 28 February 2002, OJ L 63, 6.3.2002, p. 1 (Art. 11(3))
40 Council Decision 2009/371/JHA of 6 April 2009, (Art. 22(2)), OJ L 121of 15.5.2009, p. 37(48)


