
Q&A in relation to the Commission's decision to appeal in Cases T-183/07 and T-263/07 
(CFI rulings on Commission Decisions on the Polish and Estonian NAPs) 

 
The Commission has decided to appeal against the Court of First Instance's (CFI) judgments 
of 23 September 2009 in Case T-183/07 Poland v Commission and Case T-263/07 Estonia v 
Commission. 
 
1. What did the CFI ruling say? 
The CFI annulled in their entirety the Commission's decisions rejecting the Estonian and 
Polish national allocation plans (NAPs). The rulings of the CFI are in the first place of a 
procedural nature and less so about the material assessment of NAPs carried out by the 
Commission. The CFI considered that the Commission has exceeded its powers by replacing 
the data contained in the two NAPs with more robust data, without giving sufficient reasons 
why the data in the NAP were considered to be of insufficient quality, and by fixing a 
maximum level for the total quantity of allowances to be allocated by Poland and Estonia. 
Moreover, in the Polish case (T-183/07) the CFI found that the Commission infringed the 
obligation to state reasons, and in the Estonian case (T-263/07) that the Commission infringed 
the principle of sound administration.  
 
2. Did the Commission appeal? 
The Commission has decided to appeal in Cases T-183/07 and T-263/07. 
 
3. On what grounds does the Commission appeal? 
The Commission appealed on several legal grounds. Most importantly, the Commission 
considers that the CFI has interpreted too narrowly the powers of the Commission in the NAP 
assessment process. The CFI has not sufficiently taken into account the fundamental purpose 
of the EU ETS to reduce overall EU emissions of greenhouse gases, and the need to ensure 
the equal treatment of Member States during the NAP assessment process. 
 
4. How does the appeal affect the legal situation created by the judgments? 
The appeal does not stop the judgments being executed. That means in practice that the 
Commission's decisions must be deemed annulled despite the appeal, pending the ECJ's 
judgment. As explained, independently of the appeal the Commission will adopt new 
decisions on the originally submitted NAPs and Poland and Estonia will have to submit 
modified NAPs. 
 
5. Does the annulment of the Commission's decisions mean that the originally submitted 
NAPs have entered into force and in particular Poland and Estonia can allocate as many 
allowances as proposed? 
The originally submitted national allocation plans have not entered into force. The 
Commission has an obligation to assess the original plans anew and will soon adopt new 
decisions on the originally notified Estonian and Polish NAPs.  
 
6. Will the Commission adopt new decisions on the Polish and Estonian NAPs? 
Yes, the Commission will soon adopt new decisions on the originally notified Estonian and 
Polish NAPs.  
 
7. What will be the content of these new decisions? 
In the new decisions the Commission will decide on the originally submitted NAPs. The 
Commission will adopt decisions that respect the judgments of the CFI. In doing so it will be 



guided by the need to fully safeguard the integrity of the European carbon market. Regarding 
further details, the content of the new decisions will be made public upon their adoption. The 
Commission will give at least 24-hour pre-notice before the adoption of the new decisions, as 
it has done for all decisions on second phase NAPs. 
 
8. Will the Commission indicate a maximum total amount of allowances (cap) that it 
considers in line with the provisions in the Directive in the new decisions? 
The content of the new decisions will be made public only upon their adoption. 
 
9. When will the new decisions be adopted? 
The Commission's new decisions are foreseen to be adopted before the end of the year. The 
Commission will give at least 24-hour pre-notice before the adoption of the new decisions, as 
it has done for all decisions on second phase NAPs. 
 
10. How will the process look like after the new decisions? 
The originally notified NAPs will be assessed by the Commission. If rejected, Estonia and 
Poland will have to submit new NAPs. The Commission will have to assess these new NAPs. 
In case of a new rejection, another NAP will have to be submitted. This could result in a 
prolonged 'ping pong' game. The Commission considers that such a development is highly 
undesirable, as it would create prolonged uncertainty for all involved actors. The failure of the 
CFI to consider such an outcome is one of the key reasons why the Commission has decided 
to lodge an appeal. 
 
11. What does this new NAP assessment process mean for the total number of 
allowances that Estonia and Poland can allocate in the second trading period (2008 to 
2012)? Will the caps change and if so, when? 
In conformity with the judgements, the Commission will base itself on the best available data. 
In this context the importance of verified emissions for 2005 to 2008 should be noted. In the 
light of these data, it would appear unlikely that there would be any material difference 
concerning the total number of allowances consistent with the terms of the Directive. The 
actual 2008 emissions in Estonia and Poland correspond closely to those anticipated in the 
annulled decisions on the Estonian and Polish NAPs and are therefore consistent with the 
assessments made by the Commission.  
 
 

 Poland Estonia 

 Verified 
emissions 

Proposed 
allocation Cap Verified 

emissions 
Proposed  
allocation Cap 

2005 203.149.576 286.200.000 239.100.000 12.621.824 19.000.000 19.000.000 
2006  209.616.290   286.200.000 239.100.000 12.104.433 19.000.000 19.000.000 
2007  209.618.357   286.200.000 239.100.000 15.329.934 19.000.000 19.000.000 
2008 204.107.419   284.648.332 208.515.395 13.540.891 24.375.045 12.717.058 

Notes:  
1. Verified emissions data have been extracted from the Community Independent Transaction Log (CITL) in 
September 2009.  
2. Proposed allocations indicate the annual average allocation proposed in the notified NAPs for the first and the 
second trading period.  
3. Cap indicates the annual average cap resulting from the Commission's decisions on the Polish and Estonian 
NAPs.  
All figures are tonnes of CO2 equivalent. 
 



12. What happens with the new decisions and the new national allocation plans when the 
CFI's judgments are overturned? 
By the time the European Court of Justice (ECJ) decides about the appeal, a new Polish and 
Estonian NAP accepted by the Commission should already be in place and implemented. 
Noting Commissioner Dimas' statements in this area, if the same level of allocation is 
foreseen, then the situation is straightforward. If allocations were to be different, the future 
legal situation is now unclear and depends on the reasons of annulment, the new judgment, 
whether the Member State notifies a new NAP and whether the Commission adopts a new 
rejection decision. 
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