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National Report Malta

Introductory Note

Malta became a full member of the European Uniorthenf' May 2004.

Malta was not a signatory to the 1968 Brussels €onon or to the 1988
Lugano Convention prior to such date. In additibrs iworthy of note that
Malta only had reciprocity arrangements with thetebh Kingdom for the
mutual recognition and enforcement of judgements.

Since May 2004, very few cases have come beford#leese Courts which
have a bearing on EC Regulation 44/2001. In soreescahich touch on the
Regulation, no decision has been granted by thet€watnich is final.

The only decision which is final concerns an amilan by a Polish national
against her Maltese husband in order to enforcecsidn granted by the
Courts of Warsaw whereby the defendant was ordéseday his wife
maintenance. (_ Elwira Maria Opatecka vs Andrew EisaCiantay decided
by the Court of Appeal on the ®Danuary 2006.) There are two cases
currently pending before the Court of Appeal froetidions of the Court of
First Instance concerning the enforcement of fargigigments emanating
from a Court of a Member State. To date the appeateedings are still
pending. In the case of GIE Pari Mutuel Urbain (PMAd Zeturf Limited
the Court is still hearing submissions on the apgeamitted by Zeturf
Limited whereas in another case, Elf Aquitaine velfe Guelfj the Court
of Appeal has stayed the appeal proceedings penttiegoutcome of
proceedings before the Cour de Cassation in FraBoth cases cited here
refer to applications by the judgment creditor&iance who have applied to
have the respective decisions of the French Coecsgnised and enforced
in Malta and which have been accepted by the Giuirst Instance.
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Questionnaire No. 1 : Collection of Statistical Data

1. Evaluation of the number of decisions concerninguRation 44/01 EC
proportional to decisions in civil and commerciatiers in all.

The only decision to date is the above cited cagsatézka vs Ciantar.
The application was submitted on thé"3@arch 2005 and a decision of
the F' Hall Civil Court was delivered on the 8@une 2005. An appeal
was filed by the defendant and judgment of the CouAppeal delivered
on the 2% January 2006. The case was the first to come detfte
Maltese Courts and was dealt with like any othelimary case in the
sense that the Court of First Instance served ft@ication to the
defendant and granted him twenty days to respotidet@application, just
as would happen in any ordinary domestic proceduo®ntrast with the
ex parteprocess which is outlined in the Reg. 44/2001th&tsame time
the proceedings were dealt with swiftly which ispasitive aspect
considering that litigation in Malta can be sometirae consuming.

2. Evaluation of the approximate number of judgmentens the Courts
and tribunals of the Member States concerned edgurisdiction on the
basis of the rules of Regulation 44/2001/EC in 20034 and evaluation
of the provisions mostly relied on for that purpose

No such cases. Malta became a member on°tivay 2004.

3. Evaluation of the approximate number of applicatifor a declaration of
enforceability on the basis of Regulation 44/20@ik 2003 / 2004.

No such cases.

4. Evaluation of the approximate number of declaratioh enforceability
granted on the basis of Regulation 44/2001/EC GS82D04.
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No such cases.

5. Evaluation of the approximate number of declaratioh enforceability
which have been refused already in the first instam 2003/2004,
including the principal grounds for refusal; funthevaluation of the
number or proportion of cases, where a subsequgnbvement of the
application has been asked for.

No such cases.

6. Evaluation of the approximate number of revocatiaris decisions
containing a declaration of enforceability after agwpeal in 2003/2004,
including the principal grounds of revocation.

No such cases.

7. Evaluation of the average amount of time requirexi{@ed for obtaining
a decision containing a declaration of enforceghili

As stated earlier, the case of Opatecka vs Ciamdar dealt with before
the Court of First Instance and the Court of Appmadr a time span of
ten months. The procedure before the Court of Fustance lasted three
months and took so long due to the fact that tharCdealt with the
matter as a trial rather than an in camera proeeasiicontemplated in the
Regulation. In the cases of PMU and EIf Aquitainéed in the
introductory note, the applications were dealt witltamera within days.
The appeal proceedings which ensued have beenndggddr hearing
expeditiously compared to normal appeal proceedinfjsdomestic
litigation and although still pending, clearly appé¢o being dealt with in
an expeditious manner.

8. Compilation of a list of the provisions of Regutati44/2001/EC that are
most frequently applied by the Courts and tribumalhe member states
concerned.

Given the small number of cases under review, iha$ possible to
highlight which provisions of the Regulation in pewlar are most
frequently applied. However references to articke dealing with the
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definition of “judgment” and articles 41, 53 andl &ppear to be constant
from the limited number of cases under review.

Questionnaire No. 2 : Collection of Empirical Data

2.1 Are there conditions and enforcement of judgsiemuthentic
instruments and court settlements which are beythiode permitted
under Regulation 44/2001.

Yes. The Code of Organization and Civil Proced@bapter 12 of the
Laws of Malta) provides clear provisions on the &gution and
Enforcement of Foreign Judgments. These provisamgly in those
instances concerning judgments emanating from at@bda State which
iIs not a member of the European Union. In additivere are specific
provisions regulating the enforcement of money judgts which
emanate from a Court in the United Kingdom, in Brégish Judgments
(Reciprocal Enforcement) Act ( Chapter 52 of thavkaof Malta) and
finally there are also The Maintenance Orders (Becal

Enforcement)Act 1974 ( Chapter 242 of the Laws aiti)

2.2 Are there local focal points i.e. do cross deor litigations
accumulate in border regions ?

None.

2.3 From which State of Origin do titles that shia recognized or
executed in your State come from ?

It is not easy to pin point any particular Staten€rally however there is
a trend that judgments would come from those cemitwith whom
Malta has strong links due to trade or immigratidimus most cases
involve judgments delivered by the Courts of theitéoh Kingdom,
Germany, France, lItaly, Australia, Canada and tlmted States of
America.
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2.4 Can the handling of the standard form conngrirticle 54 be
regarded as satisfactory or do similar problemseads regarding the
standard forms concerning Regulation 1348/2000 EC ?

The experience to date has been satisfactory ins#rese that no
difficulties have been experienced due to the tyfpeertificate envisaged
in article 54.

2.5 Do Courts make use of the possibility predidor in Article 55 to
dispense with the certificate’s production.

No cases as of yet.

2.6 Do any language problems arise regarding greton and
enforcement — especially regarding the handlinghef standard form
concerning Article 54.

Generally translations are provided in the case lasfguages not
commonly spoken in Malta. Otherwise documents iglish would tend
to be accepted readily.

2.7 Is the production of translations requiredtigde 55 [2] Regulation
44/01 EC) ?

Yes, although invariably the parties would antitgp¢his and provide
translations together with the original in the fgre language. The
translation of the whole document would normallyrequired. Costs do
not lead to less efficiency.

2.8 Which costs result from recognition of judgnsentauthentic
instruments and court settlement ?

The Court Registrar is the officer responsibletha taxation of the Court
costs including the fees due to the Advocate hagdine case. In such
instances the costs are those in line with caséshwead to declaratory
relief and as such costs and fees are not assess&thd valorembasis
irrespective of the value of the claim involved. heT Court would
invariably decide in its decision who out of thets is to bear costs and
generally speaking the party cast would be conddnmeay all costs, in
which case the winning party would be entitled écaver costs. The
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process for the assessment of costs takes its hoouese and cannot be
seen as a delaying factor for the execution ofudgment. Costs can be
recovered through executive measures contemplatedri law together
with the claim on the merits.

2.9 Does the requirement to serve the party agathom enforcement
Is sought with the declaration of enforceabilityhigh is provided for in
article 42 — or the practice of judicial authomtieegarding the dispatch of
communications in general — impair the efficiendyeaforcement — in
particular its surprise effect ? Does this virtpalbstruct the possibilities
of Article 47 ?

No. In practice, the experience is such that aypaat a right to secure
his claim as a precautionary measure pending tteome of the process
leading to the declaration of enforceability. Tleevece of process on the
person against whom enforcement is sought wougdiaih cases come at
a stage where assets may already be frozen assult & the
precautionary measures taken out at the early sthge the application
for a declaration of enforcement is filed in Court.

Service of all court documents is carried out bg @ourt personnel.
Thus in the case of an application for the dedlamadf enforcement of a
judgment, this would be filed in the Court Regiséiyd the documents
would be assigned to a Judge for determinagoparteas contemplated
in the Regulation. Once a decision is arrivediad,dourt file is sent back
to the Registrar and the Creditor would follow medings by arranging
for service of documents to be carried out by tbarCBailiffs thereafter.
Similarly if security measures are taken out, theagein majority of cases
such as warrant of seizure, warrant of descrippiowarrant of garnishee,
issuedex parteand once decreed by the Judge, the Court Bailiis a
entrusted with the formal service and executiothef Court Order. The
debtor would in both instances therefore become rewaf the
proceedings against him upon service and executibrthe court
documents.

2.10 Is there any experience with the grantintegél aid according to
Article 50 of the Regulation ?

No.
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2.11 Is there any experience with the declaratibenforceability of
authentic instruments (Article 57), court settletse(Article 58) and
appealable judgments (Art 37) ?

The only experience so far arose in the case oRglfitaine vs Andre
Guelfi in the context of art. 37 of the Regulatiohhe First Court
declared a judgment of théour d’Appel de Parienforceable but on
appeal the Appellate Court ordered a stay of prticgs on the basis of
article 37. The reason for the stay was the faait tthe defendant entered
an appeal before theour de Cassatiowhich was still pending and in its
view such appeal constituted an ordinary appedlinvithe meaning of
article 37. In addition as the applicant had isspietautionary measured
in order to secure in Malta the claim the Court was$he view that the
applicant would suffer no prejudice if proceedimgse to be stayed.

2.12 Do problems arise regarding the referenzemtional procedural
laws that are included in Annex 1 to IV of the Riagjon ?

No.

2.13 Do problems arise regarding the applicabiotie standard forms (
certificates) that are included in Annex V and VYtlee Regulation ?

No.

2.14 Do judges have easy access to a versidheoprinted form
concerning Article 54 of the Regulation (Annex W) their own
language, so that a translation of the contempliated is dispensable ?

The rule in Maltese procedure is that all documamnis$ proceedings are
to be made in the Maltese Language.

In Malta most people are fluent in English andidtalwhilst others have
a working knowledge of French. As such and in peacit is quite
common for the lawyers’ involved to agree on a wgrswhich is
understandable even though not in the Maltese ByguA certificate
which is produced in either of these three langsagelikely to be
accepted by the Court without insisting on havingranslation in
Maltese. In the alternative however a translatro&mglish of an original
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document drafted in another official language @ BU in a non English
language would suffice.

2.15 Are there any possibilities to improve theplementation of the
Regulation within the EU ? How could guidelines fan improved
coordination and cooperation ( at a judicial andhisistrative level) look
like ?

From the limited experience gained so far, theeerar specific areas or
iIssues which cry out for any particular improveméié should state that
when Malta acceded to the EU Treaty, a numberabfites and seminars
were organised for the benefit of Judges and tlyal leommunity
generally and which were intended to inform Judged Lawyers alike
with the main legal features of the Regulationtipalarly from the point
of view of case handling and management by the tC@deg can say with
satisfaction that so far the cases before our Gdave been dealt with
efficiently and generally in keeping with the spof the Regulation.

In addition we feel that enhancing the judicial watk between the
national Judges and Lawyers Associations in tesmisoth formation
and exchanges of national experiences is beneffoila a better
implementation and interpretation of the Regulation

2.16 How much time does it take until the finstazcement measure ( at
least seizure of assets) is carried out — i.eonbt until the judgment —

after an application for a declaration of enforaktgthas been submitted

? How much time does it take usually after a judgni@as been given in
a Member State to collect all documents which a&eessary to pursue
the application for a declaration of enforceability another Member

State ?

In those cases where seizure of assets occurpr@sautionary security
measure, pending the filing and determination of agplication of
enforcement, seizure occurs very quickly as thiolves anex parte
procedure and Judges deal with such applicatiotamera. In practice
such seizures are decreed within twenty four handsexecution follows
thereafter by the Court Bailiffs within a few days the case of
executive seizure, this would normally take somewbager for the
obvious reason that invariably parties await theessment of costs by
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the Court Registrar in order to claim costs togethigh the amount of
the claim. It is not uncommon however for a padylimit his claim to
the amount due in terms of the judgment and reseivgosition as to
costs, particularly in urgent cases where seiztiesgets is urgent.

We have had no experience which enables us tosasedime for the
collection of documents in Malta in cases where altéée judgment
needs to be enforced in another Member State.

2.17 Is there any experience with actions raisirggibstantive objection
to the judgment claim ?

One of the arguments raised by the defendants anPlY case is
precisely concerned with the nature of the claindatermined by the
French Court i.e. whether it is fiscal, administrat or civil and
commercial. This in itself is a substantive objaatito the judgment
claim.

Questionnaire No. 3 : Legal Problem Analysis

1. General Themes

1.1 Are there any problems in the judicial practigéh the autonomous
interpretation of “civil and commercial matters”r{isle 1 (1) practiced
by the European Court of Justice ?

No problems have been encountered yet in the lihteses that have
arisen in Malta.

1.2 Do public authorities use the Regulation toedsslaims against

private persons ?

If “public authorities” is meant as a referencegmmvernment agencies,
there have been no such cases.
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1.3 How is the delineation of the scope of appilocabf the Regulation

and other instruments concerning the judicial cerapon in civil matters
?

To the best of our knowledge, no cases have avigech enable us to
comment on the delineation between Regulation 04/20and
Regulations 2201/03 and 1348/2000.

1.4 Is the application of Article 4 of RegulatioA3B/71/EC practical for
the implementation of Article 1 (2) lit.c) ?

We have not traced any regulation with cited rafeeenumber 1438/71.

1.5 Should the scope of application be extendezkaslly to incorporate
arbitration and mediation proceedings ?

No. The scope of application of the Regulation sthawt be extended to
incorporate arbitration and mediation proceedifidese kinds of dispute
resolution processes are inherently different fligation both in terms
of law and in terms of their conceptual and prattiealities.

In the filed of arbitration, an EU initiative fothé recognition and
enforcement of arbitral awards delivered in EU Mem§8tates can never
be as effective as the 1958 New York Conventions Tdonvention has
been rightly hailed as the single most successhdtrument in
transnational commercial law and it provides cartand predictable
architecture for the recognition and enforcemerdarbftral awards across
the globe.

With respect to mediation, the move towards fosteriso called
alternative dispute resolution processes withinttaditional civil justice
machine including the recognition thereof should he addressed at
Community level. Mediation and similar processeflect the socio-
legal, ethic and economic realities of the paracutommunities and
what is deemed acceptable and indeed desirablertairc parts of the
European Union is not necessarily so in other phartaddition mediation
Is essentially a voluntary process and it ends mora binding resolution
of the underlying dispute unless settlement is &ised in contract. It
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should never lose this inherent characteristic éwydp incorporated in a
system devised for court judgments.

1.6 How do the guarantees for the rights of defemwwided by the
Regulation work concerning jurisdiction on the draad and recognition
and enforcement on the other hand ?

As stated earlier the only experience so far ithenfield of recognition
and enforcement and in all cases the rights ofrdbefeappear to have
been adequately safeguarded. In all cases mord¢logeaight of appeal
has been resorted to by the defendants. As suclcityge behind the
Regulation appears to have been attained withoatoanhing on the
defendant’s right to have a fair hearing.

1.7 Are the rules of Articles 32 —58 of Regulat$/01 EC compatible
with national procedural rules ? What is still lédt be ruled by the
member States ? Do special rules exist or do thergérules have to be
used ?

The Code of Organization and Civil Procedure wasradad in 2004 in
order to ensure that where regulations of the EranpUnion provide,
with regard to matters concerning enforcement ofigm judgments, in
any manner which is different in the Code, the ga&gulations shall
prevail. Accordingly this state of affairs provgl#hat in cases involving
the recognition and enforcement of judgments enragdtom Courts of
a Member State, this procedure is regulated unter Regulation
44/2001.

The procedure under the procedural rules wherenpeads outside the
EU are involved are somewhat different. Generadtlg tlefendant is
afforded an opportunity to contest the applicatimfore the Court of
First Instance. In addition the Court conducEniguiry on the following
grounds :-

(i)  if the judgment sought to be enforced may be sdeasn any of
the grounds which would ordinarily lead to a rétuader domestic
rules;

(i) in the case of a judgment by default, if the parteere not
contumacious according to foreign law;
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(i) if the judgment contains any disposition contraryptiblic policy
or to the internal public law of Malta.
(iv) If the judgment is final and conclusiveds judicatg

A right of appeal exists without any limitation & the grounds of
appeal.

1.8 Is the meaning of these conventions in ratabetween the member
States reduced by the application of RegulatioO 4&C ?

No evidence or experience of such reduction has batmessed so far in
our experience.

2. Provisions of Regulation 44/01 EC dealing with Jurisdiction
2.1 General Issues

2.1.1. Does the Regulation guarantee, according to itsatlve
objectives, predictability of judicial decisionscalegal certainty ?

It is difficult to state in categoric terms thatetrRegulation
guarantees legal certainty as ultimately much dépeon the
judicial application and interpretation given by tidaal Courts.
Similarly predictability of judicial decisions canonbe foreseen in
all cases.

2.1.2.Do the provisions on jurisdiction deal satisfadiowith the
relevant issues, in particular : Do the courtshaf member states
comply with the obligation as laid down in the E@Jat
exclusively deal with the issues identified by Alei 5 constitute a
ground of jurisdiction ?

As stated there have been no reported cases whédaligse
Courts have had to decide on jurisdictional isst@gemplated in
art. 5.

2.1.3.1Is the catalogue of fact-specific grounds of juaidn sufficient ?
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An area which in our view may need to be addressettern
actions against ships or other thingac{ions in rem). In the case
of Malta for instance, the Arrest Convention has lmeen adhered
to and there is considerable debate ( althoughase bas as yet
come before the Courts) whether the RegulationieppVhere an
arrest of a ship domiciled in a EU member stateeati

2.1.4.Does Article 4 (2) cause a discrimination in faéttloird party
states ?

Although we have no practical experience of sudtrihination,
our feeling is that the Regulation is clearly ainegdregulating
proceedings commenced against persons who are itkehmaathin
the European Union and as such it “discriminatesfavour of
such EU domiciliaries.

2.1.5. How are Articles 25 and 26 applied in pet? In particular : How
does the examination “ex officio” work ? Does suskamination
include grounds of jurisdiction not mentioned intidle 25? Do the
Courts examine ex officio if there is a valid chmiof forum clause
derogating the jurisdiction seized with the matbgr reviewing the
entire document of the agreement or do they deraameclaration of
plaintiff that there is no derogation ?

Whilst the matter has not yet arisen before ourrtSan the context of
the Regulation, in practice one would presume tih@tCourt will in
open Court declare that it is raising the issueofficio and would
accordingly afford the plaintiff the opportunity emdress the issue
and make any appropriate submissions before aideadsstaken. The
Court would be open to hear evidence as well. Thithe normal
procedure which is followed in the context of semikituations where
the Court reviews the issue of jurisdiction ex @tfiin the context of
domestic litigation.

2.1.6. Is the examination of the issue of jurisdittexpensive and time
consuming? Are the same fees for the court anchtioeneys to be
paid as under the main proceedings? How long daesially take to
obtain a final decision on jurisdiction ? Are themy complaints that
Courts do not decide the issue of jurisdiction safedy, but only in
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connection with the main proceedings ? In reveme there
complaints that a separate decision on jurisdictierults in an
unbearable delay of the decision in the main prdicgs ?

Under Maltese Law of procedure, the Court can agetiddeal with
the issue of jurisdiction either by delivering @pamate and preliminary
judgment or alternatively together with the maimigment on the
merits. The tendency is to go for the first opti@epending on the
iIssues involved and whether evidence is requiresh @ connection
with the jurisdictional issue involved, a decision jurisdiction may
take anything between six months to two years. @bjgends on the
Judge involved as it is no secret that some Judgak more
efficiently than others, other judges have moreesdhan others etc.
As for the expenses, if the Court decided that# Jurisdiction and
continues to hear the case, very often costs #pérticular judgment
would be borne by the defendant who may have rdiseglea of lack
of jurisdiction and here costs would be minimal tae case will
continue being heard on the merits and ultimatelsts on the final
judgment are assessed on the basis of the valine afaim. If on the
other hand the Court decides it has no jurisdiciind hence the case
stops here, the Court Registrar will have to assess$s in a final
manner based on the value of the claim becausetigéflyy the claim
of the plaintiff will be rejected and the defendaleiclared to be non
suited. In such instances the costs may be comsilyehigher based
on the value of the claim rather than on the bagisre the Court
decides to exercise jurisdiction.

Questions regarding the various groundaradgiction

2.2.1. How is the reference in Articles 2 and 59liao ? How is the term

“‘domicile” defined ? Are there any cases where ¢berts held that
defendant had several domiciles ?

There are no precedents concerning the interpsatat “domicile”
within the context of Regulation 44/2001. Howevée tissue of
“domicile” has often arose in the context of jurettbnal issues under
the rules of the Code of Organization and Civil d&dure precisely
because “domicile” is one of the grounds which émab Maltese
Court to exercise its ordinary jurisdiction.
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The local courts have come out with conflictingenpiretations of
“domicile” due to the fact that in some instanchks Court have
applied the British notion i.e. residence couplathvan intention to
reside in a particular jurisdiction permanently. tAe same time the
Code of Organization was originally promulgated tlme Italian
Language ( Italian was the official language of @wurts ) and hence
the term used in the Italian text of the law waserfikilio” which in
Italian means “residence”. When the Code was tad@dlin Maltese
and English, the term used was domicile and coofuarose due to
the equiparation of the term to the English notbdomicile.

One cannot therefore exclude that the interprataifd’domicile” will
continue to be somewhat problematic given that @icg to art. 59
of the Regulation a Maltese Court will have to gafd internal law.

2.2.2. Does Atrticle 60 with its alternative conmegtfactors appear feasible
?

The alternative connecting factors which are coptated in art. 60
appear feasible and wide ranging.

2.2.3. How does Article 5 No 1 work ? In particulakrt. 5. No 1 lit. b)
indent leaves open the place of fulfillment if geate handed over to
a carrier under CIF or FOB. Is the place of deinvbhe place where
the goods are handed over to the carrier or iplhee of delivery to
the addressee at the latter's place ? In that cesgre there any
difficulties known in Court practice or contractfting ?

No cases have come to the Courts as yet but tReudty which is
highlighted in the question raises a potential iclifty of
interpretation.

2.2.4. Do Courts have difficulties to determine piece where a service was
provided or should have been provided ?

No cases involving the place where a service han peovided have
to come before the Courts.

2.2.5. Under Article 5 No. 1 lit a.) how is the gdaof performance
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determined in light of the jurisprudence of the ECJ
No cases as yet.

2.2.6. Under Atrticle 5 No.1 lit. b.) how is the refprovision of services”
defined and how are services localised ?

No cases as yet.

2.2.7. How is the scope of Article 5 No. 1 lit. @termined ?
No cases as yet.

2.2.8. How is the line drawn between Article 5 Nland Article 5 No. 3 ?
No cases as yet.

2.2.9. Does it provoke any problems that the ECdsdwot accept annex
grounds of jurisdiction ? In particular : Do the @5 of the Member
States manage to draw a line between contractuilnaaiters of
offence in a way other than their own law ?

No cases as yet.

2.2.10.What falls within the scope of the term “teed relating to tort”
under article 5 No. 3 ?

No cases as yet.

2.2.11. Taking into consideration the case lavhefECJ, how is the
jurisdiction determined under Art. 5 No. 3 in paular in the case of
distance and multistate offences? Is the ratiohef decision of the
ECJ in “Shevill” workable” ?

No cases as yet.

2.2.12.Functioning and practical relevance of BmNo. 1 and No. 2
Regulation 44/01EC : Are there any doubts as tactmpatibility of
Article 6 No. 1 Regulation 44/01 EC with art.6 Epean Convention
on Human Rights ?
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No cases as yet.

2.2.13. How broad is the scope of the groundsraddiction for consumer
issues ?

No cases as yet.
2.2.14. Determination of defendant’s quality, afcamsumer in the sense of
Art. 15 (1) (in the light of case lafithe ECJ)?
No cases as yet.
2.2.15. How is the concept of an activity “directedne or several Member
States” under Art. 15 (1) lit. c) applied in praeti? How is the
provision construed in case of internet business ?

No cases as yet.

2.2.16.Taking into consideration the case law efflCJ, how is the term of
“establishment” in the sense of Art. 15 (2) intetpd ?

No cases as yet.

2.2.17. How do the provisions on individual contsaaf employment (Art.
18-21) apply and how do they interrelate with tbgpective choice of
law rules ( in particular Art. 6 Rome Convention) ?

No cases as yet.
2.2.18. How is the term “rights in rem” in the semd art. 22 construed ?
No cases as yet.

2.2.19. Determination of the national practicedspect to the exclusive

grounds of jurisdiction under art. 22 no. 2, intgatar : In which

types of cases is the provision most frequenthliagpn practice ?

No cases as yet.
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2.2.20. Are there any positive or negative cordlict competence ?
No cases as yet.

2.2.21. To what extent does the provision compihwhe ECJ’s decision on
the freedom of establishment ?

No cases as yet.

2.2.22. How do you draw the line between Art. 53\Nand Art. 22 No. 4 in
respect to litigation on patents ? How do the maticcourts deal in
infringement proceedings with the argument of pateralidity ?

No cases as yet.

2.2.23. Are any of the exclusive grounds of juksidn in the catalogue of
Art. 22 too broad or too narrow ?

No cases as yet.

2.2.24. What is the relation between the respedatmnal remedies against
enforcement and the freedom of judgments ? In qdsti : What
remedy does the obligor rely on if he argues tiat ¢laim has
changed since the judgment or the title to enfosselered outside
courts does not base on a respective payment artatine ?

This question is not clear to us. However if oudenstanding is
correct, if a defendant wishes to argue that cistances have
changed since the judgment in the Court of origgs heen granted,
the remedy which would probably be open to himinsited to an

action for a declaration that changes have occuwkith have a
material bearing on the enforcement of the judgmatiernatively

and once the creditor attempts to issue executigasores in
execution of the judgment which is declared enfalobe, there is a
remedy under our Code of Procedure whereby theuéixecact can

be challenged. Otherwise the grounds for a retnalld not be

available as this is only available for cases wtihake been tried and
decided in Malta.
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2.2.25. Questions relating to the applicabilityAoficle 23.

In particular :

2.2.25.1

2.2.25.2.

2.2.25.3.

Implementation in practice of the decisiam the ECJ by the
courts of the Member States.

No cases have yet emerged.

Except for the issue of formal requiretaeare conclusion and
validity of choice of forum agreements determinedaading to
the lex causae or the lex fori ?

Lex causae.

Are choice of forum clauses in standaodmnf contracts
subjected to judicial control ?

Not particularly unless a party in a dispute raifies point
specifically and which would thus require the Coud
investigate. However it is rare that the issueearis Maltese
Courts.

Indirectly, however, a Court would normally exeecigidicial

control when a plea of lack of jurisdiction is s by a
defendant. The Court have developed a trend oeeydhrs that
despite the intention of the parties in favour offcaeign

jurisdiction, the Court will still retain the disstion to exercise
its residual jurisdiction of in its view there amafficient

grounds to exercise such jurisdiction. Typical caadere the
Courts decide to exercise such jurisdiction arideene the
evidence is more readily available in Malta or vengrclearly

appears that the chosen jurisdiction has no péaticonnection
or affinity with the dispute and/or the parties.

This position of course arises in cases not inwvgjvithe
application of the Regulation. With the Regulatiame now
expects the Maltese Courts to modify its approauwth r@frain
from exercise its discretion.
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2.2.25.4. National practice in determining “usagefinternational trade
or commerce in the sense of art. 23 (1) lit.c

No experience or precedents as yet.
2.2.25.5.  Applicability of Article 23 vis-a-vis ttd states ?

No experience or precedents as yet.

2.2.25.6. How does Article 26 function in particular in connigan with
Art. 19 of Regulation 1348/2000 EC ?

No experience of this scenario has been encounbsfede our
Courts which enables us to comment in any way.

2.2.27. Effect and functioning of Art. 31
In particular

2.2.27.1. Term of “provisional measures”. Accordiagthe practice of
the Courts of your member State, do measures irggulft the
provisional fulfilment of the claim fall within thembit of
“provisional measures”.

The only experience we have had arose in the ElfitAope vs
Guelfi case where the Courts in Malta granted icjwe relief
to Elf Aquitaine whereby Guelfi was restrained fraimsposing
of his assets in Malta pending the outcome of thiestmntive
proceedings in France. The case is still pendirtpersense that
Elf Aquitaine have since obtained judgment in Feandich is
subject of an application before the Maltese Cowttereby
enforcement of the judgment is being sought. Thenttion is
still in place pending the outcome of the enforceme
proceedings in Malta.

2.2.27.2. Territorial connection with the State véhéhe measure was
rendered.
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In provisional measures of a precautionary or sgcuaature,

the territorial connection would presumably be tmdy factor

leading to the measure in itself. In other words élistence of
an asset within the territory would make it attraetfor a

claimant to arrest or seize that asset within thgitory

otherwise there would be no other reason why thedsure
would be required within the particular territory.

2.2.27.3 Problems in applying autonomous provisions on glicison in
cross border transactions.

We are not sure what is required by this quest©an you
please rephrase.

2.2.27.4. Relation between interim measures and praceedings

As stated earlier, the Maltese Courts have issugdrim
measures in order to secure claims pending bdfer€ourts of
another Member State. The measure will remairoioef until

the main proceedings come to an end and if sucdessfthe
party issuing such measures, he would then beposdion to
maintain such measures pending the outcome of the
proceedings leading to recognition and enforcemanthe
jurisdiction where the measures were obtained.

2.2.27.5. Enforcement of provisional measures uhi@dional Law.

There is no experience in this field as yet. Cledrls possible
under Reg. 44/2001 to seek the enforcement of wigional
measure obtained in one Member State in another ddem
State. It is not contemplated in our law thatealdration of
enforceability by the court of origin would in itesuffice for
that same measure to be enforced in Malta. Inifagractice
one is inclined to seek independent injunction dhep
precautionary relied in Malta as this is seen tarimee direct
and effective rather than have to obtain the eefandity of a
foreign precautionary measure such as of a Mamguadtion.
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2.2.28. Is there any case law relying on Art. 2d€8els 1 Convention (
jurisdiction by appearance)?

No.
3. LisPendensand Similar Proceedings

3.1. How does Art. 27 work concerning the principldéis pendens,
particularly in the light of the case law of the E&hd the Courts of the
Member States.

No case law as yet.

3.2. Does the principle dis pendeng“first seized”) cause an incentive to
“race to the court room” in the judicial practice ?

No experience as yet.

3.3. Are there any frictions between Civil Law and Conmi@aw systems
caused by the different procedural cultures ?

As a Civil Law jurisdiction, the experience we havad with
Common Law systems has seldom created “frictioiis is also
possibly due to the fact that in Malta some arddaw have a close
affinity to English Law such as in Maritime Law, @pany Law,
Public Law etc. At the same time and in the procaldsphere,
certain difficulties arise from time to time duettee way our Courts
function rather than due to the procedural rulesielves.

3.4. How does Art. 28 work with actions that have clasanections to
each other ? Would a positive differentiation kgrch criteria be
useful ?

No experience as yet.
3.5. Within the Articles 27 to 30, how is it determinadhether pending

actions concern the same claim between the panpiagicularly
taking into consideration the case law of ECJ?
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3.6.

3.7.

3.8.

3.9.

3.10.

(Questionnaires 1-3)

No experience as yet.

Do practical problems arise regarding the applcatf Art. 27 to 30
with actions of several parties ? If yes, pleaskcete which problems
arise in your State.

No comment.

Is there a loss of efficiency because of the taaifdaking negative
actions for a declaratory judgment at courts withqurisdiction
(“torpedos”)? Please give a short description ekéhtactics.

No experience as yet.

Or could the client with an action taken quickly fa declaratory
judgment turn away an oppressive action of a clatnma a foreign
country ( for example in a country with extremelgthcosts ).

No experience as yet.

Are there any cases of actions concerning thenigdément of a patent
that were delayed by the objection of nullity of fhatent ?

None that could be identified.

In the case of a European Patent : Can a consistetin of
infringement be asserted in your country when thieation is raised
that several elements of this European patent mirenged by a
consistent strategy of marketing ?

Not clear what is meant by the question.

The Recognition and Enforcement of Judgments, Authentic
Instruments and Court Settlements According to Regulation
44/01 EC

4.1 Questions regarding the free movement of judgnents
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4.1.1.How does the procedure regarding the recognitieheariorcement of
judgements, authentic instruments and court setthenvork ?

In essence a party wishing to enforce a judgemanthentic

instrument or settlement will need to file an apation before the
Civil Court First Hall, whereby the demand for rgodgion and

enforcement is put forward. The application is @apanied by the
necessary documentation. The application is deilt by the Civil

Court in chambers and a decree is forthcoming géligexithin a few

days. In the event that the application is accadethe applicant will
then have to take steps to serve the applicatidh thie documents
and the decree of the Court. This is done by a t®uaitiff.

If the debtor decides to appeal an applicatioapgdeal is submitted
before the Court of Appeal within thirty days. Theplication is
served on the creditor who has a right to replythe appeal
application. The case is then appointed for hedrafgre a decision is
given.

4.1.2.Are the establishment of additional standard foengsfor applications
for a declaration of enforceability , desirable ?

Not really. The application as a form is quite fld& and generally
our Code of Procedure has been simplified overptst years in an
attempt to make procedure as simple and flexibjeoasible.

4.1.3.Did the term “judgment” in Article 32 lead to difilties in your State
?

To date there has been no difficulty experiencethéenlimited number
of cases which have arisen before the Maltese €ourt
4.1.4.Please describe the status of the accessibilitgdoyts of electronic

means.

There is no procedure whereby proceedings canliraited in Court
by means of electronic process. Proceedings canammhmence by
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filing pleadings and documents physically in thegiley of the
Court.

4.1.5.Are the reasons for objection that are laid dowAiticles 34 and 35
appropriate ? Is there a possibility to decreasentimber of reasons
for objection or is it — on the contrary — necegst@r increase the
number ?

Generally we find the reasons for objection in élgs 34 and 35
adequate. They are consistent with reasons whe&le@rtemplated in
our Code of Organization and Civil Procedure inesaghich do not
involve judgments emanating from Courts of membkeates although
it is pertinent to point out that in the latter eahe Courts would be
empowered to refuse recognition and enforcemeheiie are grounds
which would otherwise give cause for a retrial. ®twrer the Code of
Organization and Civil Procedure refers to “pulpladicy” as a ground
for refusing recognition rather than “manifestlynt@ary to public

policy...”

4.1.6.What is the criteria regarding the requirement ddrity and
definiteness of foreign titles have to comply waitcording to Article
387

It is not clear what is meant by this question. n&ally a Court in

Malta will need to be convinced that the judgmentlear and does
not give rise to problems of interpretation. As fike criteria of

definiteness, in contrast with the local Code aigedure, this is not a
sine quanon requirement. In the cases which have so faiedeefore

the Courts, an appeal is still pending before tbar@le Cassation in
France but nevertheless the Maltese Court is anglylse application

for enforcement independently of the possible auioon such

appeal.

4.1.7.How often is the reservation of public policy (AB4 (1)) referred to
and with which result ?

The issue has arisen in two out of the three casadioned earlier
and both cases are pending before the Court of #iethe time of
replying to this questionnaire.



Study JLS/C4/2005/03 National Report Malta (Putii MT-26
(Questionnaires 1-3)

4.1.8.Did the non recognition of judgments in your State particular due
to incompatibility with the public policy in the spective Member
State) lead to amendments of laws ?

No.

4.1.9.What kind of interrelation exists between the rflgublic policy and
the general objection of abuse of the processeottiurt?

The point has not yet arisen in Malta.

4.1.10. How does Art. 49 work with regard to the enforcetneh
foreign decisions which are aimed at payment ofadministrative
fine to the creditor and what is the practical gigance of this
provision ?

It is arguable whether an administrative fine canebforced. Under
Maltese law an administrative fine, such as in a#sa fine imposed
by the Telecom Regulator on a provider, is desdrilzes an
“administrative fine” but enforceable as a civibti®ecause it is not a
penal or revenue sanction. Naturally what is releveere is whether
an administrative fine can be construed as a “@vilcommercial”
matter as envisaged in Art. 1 of the Regulation.

4.1.11. Is there any practical experience or is there ardieal
discussion among legal writers regarding the eefoent of titles
which are aimed at the specific performance oflaigation or which
are framed as a prohibitory injunction by meanspehalties of
contempt of court ?

No.

4.1.12. Does the inadmissibility of “anti suit injunctionshich has
been stated by the ECJ have any consequencesef@fftbiency of
legal protection ?

From a Maltese perspective anti suit injunctiongemeever sought
before our Courts.
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4.1.13. How does the practical implementation of appealswm your
State ( costs, duration, mandatory representatidaviyers) ?

The right of appeal is automatic once the casesterthined by the
Court of First Instance. In other words there isspstem whereby one
has to obtain leave to appeal before entering prapOver the years
the number of appeals pending before the Court ppeal has

increased considerably. This has been caused tndparto the fact
that in most laws of a public or administrativeurat the law provides
for a right of appeal on a point of law before eurt of Appeal. In

most cases therefore the Court of Appeal is thgied of various

laws from decisions delivered by Boards of Appadiscal, planning,

communications and financial services legislation addition to

appeals entered from civil and commercial casasstiational cases
as well as criminal cases heard by jury. A secomamber of the
Court of Appeal has been set up some time ago &ffart to address
the current backlog but in practice it takes onrage around two
years to be appointed for a first hearing. A deciscan then be
delivered within three to twelve months after firmalbmissions are
heard by the Court.

The costs are assessed by the Court Registracordance with the
official tariff of court costs. The costs on appesle generally
equivalent to those applicable to the proceedirgferb the Court of
First Instance plus a third. In other words if tiwests in first Instance
amount to 100 Eur, the appeal costs are workedtdl@0 Eur.

Parties have the right to plead personally or utstand advocate. In
general it is very rare that a party make pleadpegsonally.

4.2 Provisional Measures according to Art. 47
4.2.1 How does Article 47 work ?

As stated earlier, precautionary warrants whichissaed in order to
secure a claim can be obtained with relative eash® basis of an ex
parte application containing a sworn affidavit lod iapplicant creditor.
The warrants are issued by the Court in chambetfsout a hearing
and on the strength of the application and suppprdiocumentation.
Ultimately the warrant is issue on the respongibdi the applicant. It
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is only in the case of a warrant of a prohibitomunction that the
Court sometimes appoints the application for hgaand gives the
respondent the opportunity to be heard.

4.2.2.Do law enforcement authorities consider — withia ftope of Art. 47
— the reasons to refuse recognition that are lawndin Articles 34
and 35 ?

Not really for the simple reason that the Courtsdoet give the

debtor the opportunity to be heard. Only in thesaafsthe prohibitory

injunction is it normal for the Court to requesk tbefendant to be
served and file a reply in which case the Court malve to decide on
a prima facie level whether there is a basis f pinotective measure
to be issued.

4.2.3.1f yes, on the basis of which factual criteria ?
As stated above.

4.2.4.Does the Judge who is competent for declarationenédrceability
have competence for provisional measures (Artag&yell ?

In practice applications for a declaration of enéability is like any
other case of a civil or commercial nature assignethe Registrar to
the Judges according to a roster and dependingeonumber of new
cases entered on a patrticular day.

In contrast another roster applies for the issuprofective warrants
and usually there is a Judge who according toterasassigned such
procedures over a period of two weeks. Thus whildhieory the
Judge who is competent to deal with an applicatiwra declaration
of enforceability is also competent to issue a ®ional measure, it
cannot be stated that both proceedings will necgsdee dealt with
by one and the same Judge. More often than noigmst the case
and when it does happen it is merely a coincidence.

4.3. Cross — Border Enforcement of Court SettlementsNuotdrial Deeds

4.3.1 How do Articles 57 and 58 work ?



Study JLS/C4/2005/03 National Report Malta (Putii MT-29

(Questionnaires 1-3)

We have no experience as yet in Malta.

In particular :

4.3.1.1.

4.3.1.2.

4.3.1.3.

4.3.1.4.

4.3.2.

4.3.2.1.

4.3.2.2.

Is there any experience regarding the interpretatib the term
“authentic instrument” in art. 57?

No experience.

Is there any experience regarding the interpretatib the term
“settlement approved by a Court” in Art. 58? Didetlwrong

English version (“court approved” instead of “camldevant de
juge”) lead to difficulties?

No experience.

Are the standardised forms sufficient?

No comment.

To which extent are articles 34 and 35 applied.

No experience.

Please describe the practical significance atkr57 and 58.

No experience.

Did the situation occur that declarations of endaiality against
the debtor have been applied in several Staté® aame time?

We are aware that in the Andre Guelfi case mentioaarlier,
enforcement is being sought in Malta and is alsdenmay in
several other states, both within the EU and oattid EU.

For creditors’ lawyers : Was it possible to achiexehigher
efficiency of legal protection by means of this ?

In the particular case cited above, the amount laefnc is
considerable and accordingly concurrent enforcenmentore than
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one jurisdiction was in a way dictated by the amafrthe claim
and the fact that various assets were situate fows different
jurisdiction. It is really a necessity dictated liye particular
circumstances of the particular case.

4.3.2.3. For debtor’s lawyers : Did oppressive situatioriseaput of this ?
Did this lead in particular to the result that essige enforcement
measures have been carried out ?

No experience of oppression or of excessive enfoece has
materialised to date.

4.3.3. Specific problems regarding court settlements, reefible
instruments and provisionally enforceable judgments

No experience as yet.

4.3.3.1. Are there any known cases, where a court of a higis¢ance has
reversed a foreign judgment after enforcement nreasuad been
carried out ? How can enforcement measures besgkd-m such a
situation ?

The case has not arisen as yet and as stated ysbvihere are
two such cases pending before the Court of Appehérev
enforcement measures have been issued pendingutbente of
the application for a declaration of enforceabilitfythe Court of
Appeal were to reverse the earlier order of enfoed®, then
automatically the legal effect of those precautignar protective
measures would cease. The debtor would be in aigosio
request the removal or lifting of such measures #rad Court
would oblige without much difficulty.

4.3.3.2. Are there — from the debtor’s point of view — anpldems with
documents that are not valued ?

Though the issue has not arisen before the Caurssclear that a
declaration of enforceabilty should not in prineipénter into
iIssues of amounts due because the merits cann&opened. At
the same time and in a case where for instanceb$od has
already satisfied part of the judgment debt or whbere has been
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enforcement on other assets in other jurisdictiamse cannot
exclude the possibility of a Court qualifying thecthration that
any enforcement should be limited to the amouttadly due.

Proposals for Improvements

As stated earlier, the debate in legal circles llpchas centred on the
possible impact which the Regulation may have omnitimmee litigation.
Malta is a maritime jurisdiction and it is felt treme clarification is needed
as the applicability or otherwise of the Regulatiag-a-vis ships. Under
local Admiralty legislation, ships as objects cam bued in specific
circumstances. A vessel as a defendant is not dkdméiave a legal
personality but merelylocus standito stand as a defendant in civil
proceedings. The difficulty which arises is whetimea case where a vessel
Is registered in a country within the EU, an aradsthe vessel in Malta can
be followed with an action in rem in Malta or ahatively whether the
action would have to be filed in the Court where tessel or its owner is
domiciled. On a reading of the Regulation it wbappear that the subjects
of the Regulation were individual or juridical pens and as such vessel
should not feature at all in the debate. At theesime some clarification on
this point would be welcome rather than leave thitmgbe interpreted by the
Courts if and when the case arises.

Louis Cassar Pullicino
31.10.06



