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Responsesto Questionnaire 1
1. Introduction/background information

In general, the jurisdiction of the Irish courtscimil and commercial matters is not split
according to case type (though special procedutesor arrangements apply, for example,
in family law cases), and courts at every level ragl with any kind of civil matter
provided the claim is within the maximum monetanyit which the court way award. In the
case of the Circuit and District Courts, the casstnbe commenced at the correct venue.
The High Court, which ordinarily sits only in Dubliis the Irish court of unlimited original
jurisdiction. The Supreme Court (which also sitPublin) is the Irish court of final appeal.

The Circuit Court and District Court are courtdiofited local jurisdiction. The subject-
matter jurisdiction of each is prescribed by s&tbut includes what would be regarded as
civil or commercial claims in each case. The Qtr@ourt sits permanently in Dublin and
Cork and outside these cities, there are schedulspecial sittings at approximately 55 large
towns. The Circuit Court's monetary jurisdictiorlimited to €38,092 in contract and tort
claims. The District Court sits permanently in Daland Cork, and periodically in about

180 towns throughout Ireland. Its jurisdictionciontract and tort cases is limited to claims of
up to €6,350. A less formal small claims procedareconsumer claims of up to €2,000 also
operates in the District Court.

The procedures operated in each court are seh @gicondary legislation known as rules of
court. The current rules of court are the RulethefSuperior Courts 1986 (“RSC”), Circuit
Court Rules 2001 (“CCR”) and District Court Rul&97 (“DCR”), though each set is
frequently amended to take account of changesplicaple primary legislation and other
developments and requirements.

Detailed annual statistics on the number of casgsitoand concluded in the Irish Courts are
published each year by the Courts Service (the besiyonsible for managing court support
services) in its Annual Report. The annual repfmt2003 and 2004 are available on the
Courts Service’s website www.courts.ie.

New cases are broken down by case type, but thstist@ data does not indicate the number
of cases which involve non-Irish parties as plé#ioti defendant. There are long-established
rules in the Irish courts which permit service wéh proceedings on non-Irish defendants
with the permission of the court (currently in Ordé, RSC and corresponding provisions of
the CCR and DCR). Since 1988, these have beernesappted by rules prescribing the
procedures which apply where the court’s jurisdittarises under the Brussels Convention
1968 and, more recently, those rules have beendsdeo prescribe the procedures which
apply where the court’s jurisdiction arises undeg&ation 44/2001 (currently in Order 11A,
RSC and corresponding provisions of the CCR and DORpractice, the Order 11
procedure is largely confined in civil and commalciases to those where one or more of the
defendants is in a state which is neither a Merate of the European Union or a
Contracting Party to the Lugano Convention.

It is not possible to tell precisely what numbepaooportion of cases involve the Order 11 or

Order 11A procedure. However, our impression & gnobably fewer than 3% of cases
before the Irish courts involve foreign defendaarid the total number of cases commenced
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in reliance on a jurisdiction conferred by Reguatid4/2001 is at present probably no more
than a few hundred from among the total numbeilasés begun at each court level each
year.

The total number of cases begun at each court levetland in 2003 and 2004 was
approximately as follows:

Year High Court Circuit Court District Court

2003 21,000 41,000 87,000

2004 25,500 40,000 71,000

As to cases which proceed to a final determindbpthe court, it is extremely common in
the High Court and Supreme Court for written judgtsdo issue, especially where complex
issues of law or fact require to be decided. Adicayly, most cases decided by those courts
which involved an issue arising under Regulatiof2@@1 lead to a written judgment, of
which several hundred are produced each year.av@rage, there are no more than four or
five written Supreme and High Court judgments egedr (less than 1% of the total) which
consider issues in relation to Regulation 44/2004 substantive way. However, it is
important to note that there are many other decodesés involving a non-Irish party or
parties, including cases where the jurisdictionfeed by Regulation 44/2001 has been
invoked, but no dispute has arisen about how Régnld4/2001 operates in the particular
case.

Written judgments are uncommon in the Circuit Caumdl are almost never given in the
District Court, but we estimate that the proportidrdecisions in those courts dealing
substantively with issues involving Regulation 802 is similar.

Accordingly our specific answers to the questiomsas follows:

Probably no more than about 20 decisions concefRegulation 44 and/or the Brussels
Convention are given in Ireland in any calendaryddese represent less than 1% of the
total number of cases.

2 Most of the reported decisions in Ireland invdllwe Irish Court retaining jurisdiction
(we would estimate about 80%). The provisions nsogtimonly relied on are Articles 5.1
and 5.3.

3 Statistics relating to the number of applicatiforsa declaration of enforceability are
not maintained separately, as the applicationiigiad in court without being assigned a
court record number (from which statistics arewist). However, our impression is that in
practice a declaration is ultimately given in altn®gery case in which the application is
properly made and the required proofs are produ@édere there is a defect in the
application due to the non-production of a necgsdacument, for example, the usual
practice is to adjourn or postpone the applicatoora short time to allow the applicant to
produce the necessary document to complete theapph. Accordingly, having regard to
the recorded number of cases in which an ordettiggaa declaration of enforceability is
made, we believe that approximately 50 new apptinatare made per year in Ireland.

4 The reported number of cases assigned a recortieryifnom which we assume a
declaration of enforceability was made) was 47083and 39 in 2004.
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5 As indicated above, it is not possible to identifg number of such cases where a
declaration has been refused in the first instafiteese applications are made to the Master
of the High Court (who is assigned such cases uhg@eEuropean Communities (Civil and
Commercial Judgments) Regulations 2002, Statutstrdment 52 of 2002). The ordinary
practice in the Master’s Court is to have the affitland exhibited documents supporting the
application lodged shortly in advance of the timhevhich the application will be heard. If,
having considered the affidavit and documents etddbthe Master is satisfied that all of the
necessary proofs have been produced, the ordegevitrally be made as a matter of course.
As indicated, if there is some defect in the papeesented, the Master will identify this and
suggest the steps which the applicant should takeder to refresh the application. Our
impression is that where the lawyers representiegapplicant are familiar with, or have
experience of, the local procedure in relatiorm® aperation of Regulation 44/2001, the
application is likely to succeed in the first insta.

6 The number of cases in which the Master’s indiatision granting a declaration of
enforceability is revoked on appeal are not sephrabunted (although obviously given the
small number of cases which involve a declaratioa,number of appeals is smaller again).
We believe that there have been very few, if aagges in the Irish Courts where the
declaration has been revoked on appeal. We arawveoe of any reported case in recent
years in which this has happened.

7 When the application papers are ready, there extended waiting time to be listed
for the hearing of the application. Accordinglyetamount of time required to obtain a
decision containing a declaration of enforceabibtguite short, often no more than a week
or so if the papers are in order.

8 The most frequently applied provisions are Arsciel and 5.3.
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Responses to Questionnaire 2

2.1. The conditions of recognition and enforcemenuadigments, authentic instruments
and courts settlements within Ireland as providedrf Regulation 44/2001 are elaborated
upon in the procedures set out in the rules oftcodit present, the detail of the relevant rules
so far as the High Court is concerned is contain€drder 42A, RSC, a copy of which is
attached. We do not believe that the procedurakrobntain any separate national conditions
or conditions additional to what is prescribed igRlation 44/2001. However, in addition to
producing the judgment and certificate, an affitlavsupport of the application must,
according to Order 42A, rule 6, RSC, also state:

(1) whether the judgment provides for the paymér@t sum or sums of money;

(2) whether interest is recoverable on the judgroemiart thereof in accordance with the
law of the state in which the judgment was givaerg if so, the rate of interest, the
date from which the interest is recoverable, &eddate on which interest ceases to
accrue;

3) an address within Ireland for service of prattegs on the party making the
application and, to the best of the deponent'svkeitge and belief, the name and
usual or last known address or place of busineggegerson against whom judgment
was given;

4) the grounds on which the right to enforce thdigment is vested in the party making
the application (e.qg. if the applicant is not in@ggment creditor);

(5) as the case may require, that at the dateecdpiplication the judgment has not been
satisfied, or the judgment has not been fullyséatl, and the part or amount in
respect of which it remains unsatisfied.

2.2. Ireland’s only land border with another Membert&ia with the United Kingdom,
along the border with Northern Ireland. Howevee, do not believe that there is anything to
suggest that cross-border litigation accumulatekerborder region. In fact, although most
of the cases dealt with in Ireland involve the BdiKingdom, there are relatively few cases
from the border region.

2.3. The vast majority of cases dealt with in Irelamgjioate in the United Kingdom as
Member State of origin.

24. We are not aware of any particular problems agisiom the use of the standard form
concerning Article 54, the production of which égulated by Order 42A, rule 22, RSC.

25. We have experienced cases where the judgmentaréds neglected to produce the
certificate form the court in the member staterigio; however, the usual practice in Ireland
is, unless the case is for some reason unusug@éntrnot to begin the application for a
declaration of enforceability until the certificdtas been produced. We do not believe that
any particularly difficulty arises in relation tbe production of the certificate.
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2.6. As the majority of cases dealt with in Irelandgarate in the United Kingdom, with
whom Ireland shares a common language, there @aly,rd ever, any language problems
arising. In the small number of cases originatimgther Member States, translation into
English is usually readily available. Translatioto Irish is also permitted, but never availed
of.

2.7  Yes, unless the original document is in Englislrish. Order 42A, rule 20, RSC
provides" Where any judgment, order or documenttvis required for the purposes of this
Order is not in one of the official languages & Btate, a translation thereof into the Irish or
English language certified by a person competedtqaralified for the purpose in one of the
Contracting States of the 1968 Convention or Catitrg States of the Lugano Convention,
shall be admissible as evidence of same. The cemge and qualification of the translator
shall be verified by affidavit."

2.7.1 We are not aware of any definitive practice irstt@gard, particularly because the
number of cases which involve translation in Irel@very small. Order 42A, rule 20, RSC,
which deals with translation, specifies that where any judgment, order or document
which is required for the purposes of this Orderasin one of the official languages of the
State, a translation thereof into the Irish or Esiglanguage certified by a person competent
and qualified for the purpose”. It is a mattartiee party making the application to present
the materials required in accordance with the meguents of Regulation 44/2001 and Order
42A. As the rule refers to translation of a “judgmti’, we suspect that in practice, the
applicant may take a view that where there is arblelelineated operative part in a very
long written decision of a foreign court, it is grthat operative part which should be treated
as the “judgment” for the purpose of the local rtif®ugh we are not aware any particular
trend which could be identified in this regard.

2.7.2. Where the applicant must pay in the first inséatie costs of translation, we imagine
that this is likely to act as a disincentive toguatent creditors who might otherwise seek
enforcement in Ireland where the amount at issgenall. However, we suspect that the
translation costs are relatively small as a proporof the total costs incurred, including
principally legal costs (and all of the costs mayécovered if enforcement is ultimately
effective). Therefore we do not imagine that thguirement of translation actually
discourages people from bringing relevant applicetiin many cases.

2.8. Ordinarily, a successful applicant is entitledie costs of the application against the
judgment debtor. This follows from the generahpiples established in Order 99, RSC
which provide that while the costs of and incidétaeevery proceeding in the Superior
Courts (Supreme Court and High Court) shall bénendiscretion of those courts, costs
ordinarily follow the event (i.e. they are awardedhe successful party) unless the court for
special reason otherwise directs.

2.8.1 The principal charges arising in Ireland in anlegapion for a declaration of
enforceability will be the costs of retaining Iritwyers (a solicitor and/or barrister), if
retained, to prepare the affidavit supporting tpgligation, attend and make the application
in the Master’s Court, and serve the order grarttiegdeclaration of enforceability on the
judgment debtor. It is not mandatory to retain lavgyfor this purpose (the judgment creditor
could, for example, make the application in perstmugh in every case of which we are
aware, local lawyers are retained. The court cedtgomprise a court fee of €15 on the
affidavit, regardless of the value of the claimu@dees in Ireland are generally at standard

NEH\1263465.1 IE-5



Study JLS/C4/2005/03 National Report Ireland (Bayto MecCann FitzGerald
(Questionnaires 1-3) soLiciToRs
DRAFT 13/06/2007 11:51
rates and do not vary depending on the value ofriéitter at issue. Solicitors are prohibited
by the Solicitors Act 1994 from charging fees baged percentage of the value of the claim
or amount at issue or recovered.

2.8.2 The basis upon which a solicitor’'s charges areutaled in Ireland are primarily a
matter of contract between the solicitor and clieithere there is any issue about the proper
amount of a solicitor’s charges, the charges payhplthe client (or by the person obliged to
indemnify the client) may be measured by an inddpetcourt officer, the Taxing Master.
The criteria normally applied in such a measuremethhormally be:

€)) the complexity of the matter;

(b) the urgency of the matter;

(c) the difficulty or the novelty of the questiorased;

(d) the skill, labour, specialised knowledge argpomsibility involved:;

(e) the number and importance of the documentsapeejpor examined,

() the amount or value of any transaction involved

(9) the importance of the matter to the client;

(h) the time reasonably spent by the solicitor lisdirm on the matter;

0] the place(s) and the circumstances in whichntlagter is pursued.

Where work is of a routine nature, solicitors witbvide an advance estimate of the charges
likely to be incurred and many solicitors are preplato agree a fixed fee for a particular
piece of work. Many solicitors are also prepaeddree to be paid by reference to the time
spent on the matter in question, at rates whici fram firm to firm and depend also on the
seniority of the individual carrying out the workincerned. We believe that it is usual for
charges of a couple of thousand euros includintapad be incurred in cases involving
applications for declarations of enforceability.

2.8.3 Yes. Where costs are awarded against the judgdednor, the judgment creditor
should ordinarily be entitled to recover what amled “party and party” costs, which are
generally taken to include costs properly and reardy incurred by the successful party in
asserting his or its legal rights against the uosssful party, but do not include any special
fees paid by the successful party or any fees redury the successful party which were not
necessary to the attainment of the result in tke.ca

2.8.3.1 Unless otherwise provided, or agreed, the funabfomeasuring costs recoverable is
performed by an officer attached to the High Céuaxdwn as the Taxing Master. The process
involves the successful party who has been awardsts lodging a draft bill of costs with

the Taxing Master and attending with the unsuccégsirty to review the bill, to which the
Taxing Master may make adjustments. In most célsegmount of the costs which are
recoverable is agreed between the parties withawihp to attend before the Taxing Master.

It is possible under Order 99, rule 5, RSC, thatGourt or the Master may, in awarding
costs, direct that a sum in gross be paid in lfelaxed costs. This means that the Court or
the Master can be asked to specify the precise anodwosts which will be recovered, so as
to avoid the necessity of agreeing costs or bripgiie matter to the Taxing Master. We
doubt that this possibility is much used in case®lving declarations of enforceability,
though it seems to us that it might be appropaate could lead to greater efficiency for
judgment creditors in dealing with such cases.

2.8.3.2 There is no distinction in Ireland between thegedures for executing the amount of
a judgment and the procedures for executing ineespf measured costs. In practice, most
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parties will seek to negotiate an arrangement &gnent of costs in the context of
attempting to execute on the declaration of enfadvdity.

2.8.3.3 Where the sum involved is large, it is commontfa successful party to proceed to
execution (once the time for appeal has expiretauit waiting to have their costs
measured. In many cases, the steps taken toweedat®n lead to an overall settlement,
which includes costs. It is possible to execupmeately in respect of costs, though this can
involve issuing a second set of processes. It tld&ssome considerable time for costs to be
taxed in the Taxing Master’s office, so where aywaaits for costs to be taxed before
seeking to execute, there can be a delay of severaihs.

2.9 The practice in Ireland is that the declaratioemfiorceability is served by the
successful applicant (judgment creditor), not ky¢burt. The fact that a period of one
month is allowed within which the judgment debtaynappeal against the declaration
inevitably provides an opportunity for the judgmeebtor to attempt to put assets beyond
execution. However, there are important protestimn the element of surprise, in particular
the availability of interim measures, the most gigant in Ireland being a Mareva or asset
freezing injunction. Additionally, the availabylibf the European Enforcement Order
procedure for uncontested claims (given effech@aRSC by Statutory Instrument 3 of 2006)
maintains the element of surprise in cases in wtiiahprocedure is available. The usual
series of steps in Ireland is as follows:

(1) the judgment creditor’s lawyers prepare thgliaption and lodge the affidavit in

the Master’s Court;

(2) the Master considers the affidavit and soms diater delivers his ruling on the

application in Court;

(3) if interim measures have been granted in aaoare with Article 47.2, the

judgment creditor’s lawyers will usually adviseyaffected third parties (e.g. banks)

directly by telephone;

(4) the written order issues from the Court some tlater;

(5) the judgment creditor’s lawyers serve thetemntorder on the judgment debtor

and (where there are interim measures) on angtaffehird parties;

(6) execution on foot of the declaration of enéalility is stayed (may not occur) for

one month from service of the declaration of ecgability in accordance with Article

47.3.

2.10 We are not aware of any reported authority onllaghbeing granted in Ireland in
accordance with Article 50. In Irish practice, lamkresources on the part of a litigant is not a
ground for exemption from court fees (which areetdtively modest levels); exemptions
arise instead depending on the nature of the céseexample court fees are not payable in
family law cases.

211 Authentic instruments and court settlements atearieature of Irish litigation

practice and therefore they would be unusual whiendht before the Irish courts. We
suspect that because of this, Irish parties togadings in other Member States would be
somewhat hesitant to involve themselves with autb@mstruments or Court settlements
which might be recognised in Ireland. Additionaltyost Irish cases concerning declarations
of enforceability originate in the United Kingdomhere authentic instruments and court
settlements are we believe likewise not a featlitiéigation practice. Ultimately, we are not

NEH\1263465.1 IE-7



Study JLS/C4/2005/03 National Report Ireland (Bayto MecCann FitzGerald
(Questionnaires 1-3) soLiciToRs
DRAFT 13/06/2007 11:51
aware of any reported Irish cases involving eitaghentic instruments or court settlements.
As to appealable judgments, we believe the ordipeaagtice in Ireland would be to stay the
proceedings for a declaration of enforceabilitiy Was clear that an appeal against the
judgment had been lodged in the court of origin.

2.12 We are not aware of any problems arising regarthagiational procedural laws
referred to in Annex | of the Regulation. We da believe that any issue in relation to the
possible application of these rules has ever arisarreported case in Ireland.

2.13 The production of the certificate in the form préised in Annex V of the Regulation
is required in appropriate cases by Order 42A, 2a8), RSC. To obtain the certificate, the
person seeking it must file an affidavit with thgpeopriate court registrar containing the
information set out in Order 42A, rule 22(2), RS@e production of the certificate in the
form prescribed in Annex VI of the Regulation isveerequired in Ireland as there are no
cases relating to authentic instruments. We araware of any problems in relation to the
production of the Annex V certificate.

2.14 We believe the Master (and a Judge where necgsgsamwd have readily available a
version of the printed form concerning Article Z¥hfex V). However, because the number
of cases involving translation in Ireland is venyadl, we do not believe any issue arises.

215  There may be arguments for placing the obligatio the public authorities of the
Member States to use lawyers in the service oftéite to move applications for declarations
of enforceability where requested by foreign judghweditors, as this would remove the
cost of retaining private local lawyers for thatpose. For example, where requests arise for
assistance under Regulation 1206/2001 in relatidhd taking of evidence, these are
normally dealt with in Ireland by the Courts Seev{the body which manages and provides
administrative support to the courts) without tleed for retaining Irish lawyers.

However, the principal difficulty in relation to egution of foreign judgments in Ireland is
not as regards obtaining the declaration of eefadity but rather as regards the mechanics
of execution, which are substantially left in thenls of the judgment creditor. Many of the
relevant procedures are governed by archaic lavishwtave not been modernised and there
can often be difficulties in achieving effectivef@mement. There is no public office
available to take on execution on behalf of judgoeeditors (whether Irish or non-Irish)

and we suspect the cost of establishing and resgusach an office (which, for reasons of
equality, would have to be available to Irish a8l ag foreign judgment creditors) would
make it unlikely to be proposed.

Having regard to the movement towards streamliningrocedures, for example by use of
the European Enforcement Order and the proposespEan Order for Payment Procedure,
one could speculate about the prospect of Euroge-efifectiveness of civil and commercial
judgments for specified money amounts without eatiguat some point in the future. That
time may remain some way off and what may be odtgrepresent interest is whether there
are intermediate positions which might be reackadh as a European system for the
transmission and exchange of information of ugadgment creditors about judgment
debtors in cases to which Regulation 44 applies.
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2.16 As indicated above, enforcement measures in lded@@ in the hands of the judgment

creditor so it depends on the creditor. In relatmassembling the documents necessary to

pursue an application for a declaration of enfdodég in another Member State, this should

in principle be possible in relation to an Iriskdgiment when the Court’s order has been

“perfected” (i.e. the written order has been draygrand, if necessary, stamped or sealed by

the court registrar). Where there is a writtergimént upon which the Court’s decision is

based, the decision itself is usually not givenldié written judgment is available. The

time for the issue of written orders can vary, flomost court registrars are extremely co-

operative in producing written orders on an expetiiasis where requested by the successful

party, when there is a special element of urgewcgerning some action which is to follow.

We believe that relevant certificates are alsoadstery quickly.

2.17 We are not aware of any reported cases in Irdlamdich a substantive objection to
the judgment claim has been raised. Where a substabjection is raised by the judgment
debtor, this is ordinarily treated as a matter Whitust be taken up, if at all, in the Member
State of origin. There is no provision in Irelasw@responding to what is described of the
German implementing statute. However, if the judgtrcreditor had been paid in part, or
had entered into an enforceable agreement to skisadebt against claims by the debtor, or
otherwise to compromise his rights under the judgnteese matters should be disclosed in
the affidavit grounding the application for a deateon of enforceability.
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Responses to Questionnaire 3

1.1  We are not aware of any particular problems digial practice in Ireland with the
autonomous interpretation of “civil and commercratters”. There is no reported case in
Ireland where this definition has been substagt@dinsidered.

1.2  We are not aware of any reported Irish cases wivglthe assertion by a public
authority of a claim against a private person. Eesy, we see no reason in principle why
Regulation 44 should not be invoked by a publiharity in an Irish court, provided the
claim was a civil or commercial matter. By way @benple, the Irish Courts, applying the
doctrine of foreign sovereign immunity, will nottertain cases against a foreign public
authority where that public authority was actingejumperii, but will entertain such claims
where the foreign public authority was acting jgestionis. See cases such as Government
of Canada —v- Employment Appeals Tribu[i892] ILRM 325;Schmidt —v- Home
Secretary{1997] 2 IR 121. The principle would seem to apable of application in reverse,
so that an ordinary commercial contract claim whkeeforeign public authority was acting
jure gestionis should be admissible.

1.31 We do not believe that there are any significasties in relation to claims concerning
maintenance and living costs. Ireland is a partye New York Convention on the recovery
abroad of maintenance (20 June 1956) so is uste enforcement of foreign maintenance
orders, which do not offend against the prohibiilodrticle 1.2(a) in this context.

The only Irish case law in relation to claims camagg maintenance costs is the case of
Farrell -v- Long (Case C-295/95) which the Irish Courts refetmethe ECJ to ascertain the
correct interpretation of a "maintenance credifor'the purposes of Article 5(2) of the
Convention. In that case the applicant who was dibai in Ireland sought to bring an action
for maintenance against the respondent who wassimncitizen resident in Belgium. The
applicant contended that the Irish Courts hadgiictgon under Article 5(2) of the
Convention. The respondent disputed this assettiaigthe term "maintenance creditor"”
employed in Article 5(2) referred only to a persdready in possession of a maintenance
order and not a person, such as the applicant vasoseeking such an order for the first time.
Where the difficulty arose was that the Irish I&gisn which incorporated the Convention,
the Jurisdiction of Courts and Enforcement of Jueligt® (European Communities) Act 1988
defined a maintenace creditor as "the person edtitl the payments for which [a
maintenance] order provides". The ECJ recalledatssistent case law to the effect that the
terms of the convention must generally be integatetutonomously to ensure that there is
effective and uniform application. The ECJ held thare was nothing in the Convention to
suggest that the term "maintenance creditor” shbelohterpreted in accordance with the lex
fori. The ECJ looked at the objective of Articlb(vhose purpose it found to be the
protection of the maintenance applicant who is gahethe weaker party. The ECJ noted
that Article 5(2) is framed in general terms anésloot draw a distinction between those
already recognised and those not yet recognisedtaked to maintenance.

1.3.2 In relation to insolvency matters, we believe tihatre is no prospect of Irish

proceedings being served outside Ireland on agoréefendant which offend against the
prohibition in Article 1.2(b). This is because t{h®cedures for bankruptcy or corporate
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insolvency are commenced in Ireland by distindiating documents and there is no danger
of mere debt recovery proceedings being transforimedsuch proceedings.

14 We are not aware of any case in Irelanghich this issue has arisen. If the issue
arose, we believe that regard would be had to Régul1408/71 as ameans of reaching the
correct meaning of Article 1.2(c).

15 Thereis no particular demand in Ireland for tkielesion of Regulation 44 to
arbitration. Foreign arbitration awards undertlev York Convention (Convention on the
recognition and enforcement of foreign arbitral edgadone at New York on 10 June 1958)
and the Washington Convention (Convention on titigeseent of investment disputes
between States and nationals of other States @peghature in Washington on 18 March
1965) can already be enforced in Ireland. Thd I@surt may give permission to serve
proceedings out of the jurisdiction in such a aasger Order 11, rule 1(q), RSC.

In Ireland the position of arbitrations has beemher addressed by a recent amendment to
Order 11, RSC concerning the enforcement of forgiggments by means of the common
law principles offorum conviens Statutory Instrument No. 109 of 2006: Ruleshef t
Superior Courts (Arbitration) 2006 extended theddrtl jurisdiction to cases where " relief
is sought within the jurisdiction in connection wan international commercial arbitration
(within the meaning of section 3(1) of the Arbitoat (International Commercial) Act 1998),
regardless of the place of arbitration.” An arliitra under the 1998 Act is one which
conforms to the model law as per the UNCITRAL Moldalv on International Commercial
Arbitration.

1.6 In judging whether due service has occuaredl whether defective service can be
remedied a court is to apply the law applicablgdrstate of origin. The guarantees of due
service and sufficiency of time uphold one of thportant principles of natural justicaudi
alterem parteman element of 'due process' - which has long besygnised in the Irish
Courts. While the guarantees of due service afittigmcy of time remain as yet to be
considered by the Irish Courts in the context afjiration 44, it is well established that a
party in Irish proceedings must be given a fairapmity to prepare his case, to know the
case he has to meet, to present his evidence dasttihe evidence of his opponent.

1.7 The special rules on recognition and erdorent procedures in Ireland are set out in
Order 42A, RSC (discussed in the response to Qumstire 2). It is not mandatory to be
represented by an Irish lawyer in these procedulesatural person may represent himself
or herself, although there is doubt whether a bmmiporate can be represented by an officer
or employee and in such cases the practical @fe¢bat a body corporate must retain a
lawyer.

See also the response to question 4.2 on Articleetidv in relation to th&lwyn (Cottons)
cases in 1989 wherein the Court noted the needdadfication of the procedure for an
appeal of a refusal to grant protective measulreshat case the plaintiff "appealed"” the
refusal through the mechanism of judicial reviethh@ligh in the subsequent case the court
noted that it was not clear that the usual appeahanisms in relation to decisions of the
Master of the High Court under would not suffice.

This dilemma may have been resolved by the amendofi€rder 63, RSC relating to
general appeals of decisions of the Master whieh expressly excludes matters relating to
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European Enforcement Orders for uncontested claBtatutory Instrument No. 3 of 2006
amended Order 63 to expressly provide that "Satedrtase of a European Enforcement
Order certificate issued in accordance with Ord&B,4any party aggrieved by an order,
including an order as to costs, made by the Mas#gr, within six days from the perfecting
of the same, or if madexpartefrom notice of the same, or in the case of a edfirem the
date of such refusal, apply to the Court to disgbauch order or to make the order refused".
(This is in recognition of EEOs not being appeaabHowever as there has not been any
further case law on the matter it remains to ba sdgether a judicial review application by a
party aggrieved by a decision of the Master undegufation 44 would still be entertained.
Hogan notes in his article "Procedure and Praetncethe Judgments Convention” that this is
issue was essentially side stepped in the later ad®hatigan -v- Textiles y Confecciones
Europeas S.A1990] IR 3 where the plaintiff sought to resist@uement on the basis of
technical defects. Hogan notes that as the grofamdssisting enforcement relied on by the
plaintiff in Rhatiganwere not grounds contained in either Article 228{now 34 and 35]
the plaintiff's action was essentially a type digial review proceeding claiming that the
Master's enforcement order was a nullity; howekierglaintiff's proceedings were
confusingly described as an 'appeal'.

1.8 Ireland has not agreed any relevant bilaterahaltilateral Convention with any other
state.

2.1.1 There has not of yet been any academic commeaotatlye functioning of the
Regulation but Roderick Bourke in his lecture éadit'The Irish Experience of the Brussels
Convention" discussed the operation of the BrugSelss/ention at length as follows:-
"Lawyers find, in practice, the Convention to berecertain and more useful for their
clients than the old [Order 11, RSC which incorpexahe principle oforum conveniens

into Irish law] discretionary regime. Under thagjirae (which of course still applies to cases
involving defendants from outside the area wheeeGhnvention applies) one must get leave
of the court to issue proceedings on defendantdrithe jurisdiction. This leave is
dependent upon satisfying one of the criteria afeédd 1. Even if leave is granted, the
defendant could seek to dispute jurisdiction maslg than where jurisdiction is asserted
under the Convention. Problems of enforcement dfiah judgment abroad in the old

regime also made litigation in Ireland against ddénts from elsewhere a very uncertain and
unsatisfactory process. Under the Convention, istroases it is clear whether or not
jurisdiction exists and of course a judgment isaligieasier to enforce than under the old
regime".

Bourke goes on to note "the Convention is intertddamit forum shopping and to make
issues of jurisdiction as clear as possible."”

The recent Irish case 8urke-v- UnexSports GmbH2005] IEHC 68 illustrates the accepted
supremacy of the principle of uniformity of praetiand procedure in litigation across the
European Union. In that case an Irish citizen, Wwhd purchased a motorcycle helmet from a
German retailer sought to claim that he was baglyed in motorcycle accident in Ireland
from a defect in the helmet. The High Court ndteat prior to the trial the plaintiff had
amended his plenary summons to delete the refeterfegicle 5(1) and now intended to
attempt to precede solely in tort against the Garmetailer. The Irish Court found that the
Regulation must be interpreted strictly so as sueaits uniform application among the
Member States and that as Germany was the plateioéry of the helmet and the place
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where the retailer company resided, the plaintifjlat to have brought his action in
Germany.
The Court based its decision on the ECJ cagaliélis -v- Schrode{1988] (Case C-51/97).
In Kalfelis the ECJ held that the provisions of Articles 5 &rabnstitute "derogations from
the principle that jurisdiction is vested in theuds of the state where the defendant is
domiciled and as such must be interpreted restelgtl. The court approved the following
passage frorKalfelis:-
"In order to ensure uniformity in all the membaeatss it must be recognised that the concept
of 'matters relating to tort, delict and quasi cietovers all actions which seek to establish
the liability of the defendant and which are neldted to a contract' in the meaning of Article
5(1)."
The Irish Court found that the phrases "matterstire to contract” (Article 5(1)) and
"matters relating to tort, delict or quasi deli¢Article 5(3)) had to be given what it described
as an autonomous or independent European Commuedning". The phrases could not be
interpreted solely by reference to the national ¢dthe domicile member states of the
parties for the purposes of establishing jurisdittunder the regulation.
Whilst the national law of Ireland had establistieat the existence of a contractual
relationship between the parties did not precludiian based in tortHinlay -v- Murtagh
[1979] IR 249), in EU member states the princidlémutual exclusivity' applies and no
action in tort is possible between two parties tmatract. It followed that the Irish court
found it could not overlook the existence of thiaitecontract and allow a claim grounded
solely in tort. The court found that as Germany tiresplace of delivery of the helmet and
the place where the retailer company resided, @at®f ought to have brought his action in
Germany for the purposes of Article 5(1) and nanclgrounded in tort could be upheld here.
Accordingly the Irish Court declined jurisdictimotwithstanding the plaintiff's fear that he
was now out of time to bring Court proceedings ari@any. The Court noted that there was
nothing in the Brussels | Regulation which alloweid determine jurisdiction by reference
to a possible detriment to the plaintiff by being of time.

2.1.2 [We have interpreted this question from the Freversion of the questionnaire as
asking "Do the Courts of the Member State compiwhe assertion of the ECJ that only the
grounds of jurisdiction identified by article 5 aralid?" - i.e. have the courts claimed a
jurisdiction which exceeds Article 5. ]

In Ireland a complementary common law systerfonfm convenienander Order 11, RSC
means that practitioners have an alternative asdnme cases broader means of claiming
jurisdiction and thus practitioners have not atteedfo enlarge the scope of the grounds of
jurisdiction under Article 5.

Further in recent corporate and criminal assetss;dke Irish courts have avoided the
traditional constraints of Order 11 by looking tbether the Oireachtas (Parliament) was to
be treated as having intended that the legislamuld involve applications being served
extraterritorially.

In ReEurokingMiracle (Ireland) Limited[2003] 2 IR the issue arose when an application
was made to restrict a number of company direatdis were residing in the UK. In
concluding that the Oireachtas had intended thaiose150 of the Companies Act 1990 as
enacted would have extra judicial effect Justicgaly Geogeghan noted :-

"having regard to the frequency with which persmsdent outside the State are appointed
directors of Irish Companies, it would be clearhgard to suggest that the Oireachtas in
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enacting these provisions in the public intereggnded to restrict only directors of insolvent

companies who happened to be resident within the @ind leave dishonest or irresponsible

non-resident directors with unrestricted freedorbealirectors of any Irish companies in the

future. The use of the phrase "any person" inged#9 (2) underlines what appears to be

the obvious intent of the Oireachtas that the id&ins provided for in section 150 should

apply to all persons who agree to act as direcbhssh companies, irrespective of where

they happen to be resident.”

In Eurokingthe Court referred to dictum of Mr. Justice Finaegn the earlier case of

McKenna -v- E.H[2002] 2 IR 72 which concerned an application uride Proceeds of

Crime Act 1996. Finnegan stated:-

"If it is the intention of the Oireachtas, and | aatisfied that it is, that persons resident

outside the jurisdiction, with assets inside thesgliction, which represent the proceeds of

crime should be subject to the procedures of thetAen | am satisfied that it is the duty of

the court to give effect to that intention andetessary, have resort to the inherent

jurisdiction of the court pending the introductiohappropriate rules of procedure to give

effect to the intention."”

2.1.3 We believe that setting out a series of fact-sgegrounds of jurisdiction remains the

safest course. Subject to what is said in theipusweply, this is the traditional approach in

Ireland to the exceptional cases where a foreigegmecan be served with Irish proceedings.
(See Order 11, RSC). We also believe that settingpecifically the grounds of jurisdiction

creates a higher level of certainty.

2.1.4 We do not believe that the operation of Articl2 dreates any discrimination in fact
in respect of parties who are domiciled in thiratass.

2.1.5 There is no formal procedure specified in the RaieCourt by which the Irish Court
would declare of its motion that it has no jurisiin. However, as a matter of general
principle, the Court will not entertain or deal wén application unless it is satisfied that
there is a basis upon which it has jurisdictiomisTprinciple applies whether the case is
purely domestic or relates to Regulation 44. Onb® bases of the principle is that the
Court will not make an order which it has no auttyalo make, or which will be deprived of
effect, by reason of the fact that the person agawom an order is made is not properly
amenable to enforcement of the Irish Court’s order.

Where what is at issue is a choicdaiim clauseany application contesting jurisdiction will
usually involve the person asserting that the I@shirt has no jurisdiction swearing an
affidavit setting out that the grounds upon whiehslays that the Irish Court does not have
jurisdiction. The entire contract or agreememtdasmally exhibited to that affidavit. Because
the general rule as to interpretation of documeni=eland requires that the document be
construed as a whole, it would not be sufficienpteduce only the relevant clause, as the
Court must assess the proper meaning of the clauke context of the entire document.
Accordingly, the Court will both require the movipgrty in a contested case to produce
evidence as to why they say the Irish Court haginsdiction, and will also have the
opportunity of considering the contract as a whole.

Even in a case where the issue is not contesteayirs remains on the plaintiff to establish

that the Irish Court has jurisdiction and that onfisatisfying the Court will usually require
the plaintiff to demonstrate the Court’s jurisdictihaving regard to the contract itself.
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2.1.6 The issue of jurisdiction can be dealt with assar@te matter, and usually is,

especially in cases where the evidence on the ssubée isolated and the Court can deal

with it quickly. In High Court proceedings, therpyacontesting jurisdiction is required to

bring an application in that regard promptly aktatering a conditional or qualified

appearance. However, it is possible, though raeg,the court hearing the application will

allow the issue of jurisdiction to stand over todomsidered in full at the trial of the matter.

Unlike the position on a preliminary applicationetCourt at the trial has the benefit of the

full pleadings, discovery of documents, so thatttte judge has a better understanding of

the exact nature of the claims being advancedladsues which arise (these may be less

clear on a preliminary application). The Courtréiere retains an ability to decline

jurisdiction in respect of all or part of the matée the trial.

A good example of this practice in operatiosisort —v- Irelandwhere the Supreme Court
refused a defendant’s preliminary application tiveséde the proceedings for lack of
jurisdiction and left those issues for the trialge to decide and on the trial of certain issues,
the trial judge decided that he did not have juctson in relation to certain parts of the

claim.

In cases where jurisdiction is dealt with as a sgpassue, this can tend significantly to
reduce the overall cost for a party who succeedsserting that there is no jurisdiction in the
Irish Courts, because that party avoids potentiadiyng exposed to the full costs of a trial.
We do not think that it should be assumed thabpiosing party will necessarily begin
proceedings in the member state which has jurisdicas he may be concerned about his
unfamiliarity with the procedure in that state, cemed about costs likely to be incurred in
that state or the ability to manage litigation frardistance, or may be out of time to issue
such proceedings.

It is beyond doubt that having a separate apptinatin jurisdiction potentially protracts the
action and potentially delays the decision in tr@mproceedings, but only if the jurisdiction
application fails. However, where those proceeslisug not properly before the Irish Court
there is no delay in reality, as the main procegslinill never come to trial in Ireland.

2.2.1 Bourke comments that "the domicile test for indiials is fairly clear... most Irish
practitioners know it doesn't mean domicile in toenmon law sense. The new, clear
definition of the "statutory seat" of a companyAiricle 60 of Regulation 44/2001 is a
welcome development as the provision in Articleob8he Convention is somewhat vague to
common law lawyers."

In the case oDeutsche Bank -v- Murtadi995] 2IR 122 the Irish Courts gave practical
guidance on the interpretation of 'domicile’ unégicle 2 and Article 52 (now 59 of
Regulation 44/2001) of the Convention. The Highu@dound that the notion of domicile
was to be interpreted in Irish law as referringht® place where a defendant is "ordinarily
resident”. On the facts the High Court were saisthat the defendants in that case although
respectively British and German nationals wereradiy resident in Ireland because they
owned substantial property within the state whbey thad resided with their children for
twelve months, they had no other residence outsatiend, the children attended schools in
Ireland and the defendants had bank accounts tAére Court held that the defendants'
possible future plans were irrelevant to the deteation of their ordinary residence.

The decision irMurtaghresonates with the earlier decisior@rehan -v- Medical
Incorporated and Valley Pines Associaf#886] IR 528 where the court held that "the
reference to 'domicile’ ... does not refer to domiai the sense which it is currently
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understood in the conflict of law rules of this oty but rather to the question of habitual
residence."

2.2.2 Yes. See previous answetr.

2.2.3 Bourke comments that "Many of the Irish casethendecade after 1988 have
concerned attempts to apply the Article 5.1 testleftifying the place of performance of the
obligation in question and where there are sewdidations to, to identify the principal
obligation, in order to establish the relevantgdrction in which to sue... The ECJ decisions
in ShenavaandDeBloosas applied by the Supreme Court have brought stamniéy to this
area but practitioners have found it difficult {gpdy the tests in many circumstances."

Novy in his article " Article 5(1) of the Brussél®nvention: The Unworkability of Special
Jurisdiction in 'Matters Relating to Contract™ aoents "Article 5 has proven problematic...
[its] scope is unclear, its reach uncertain, itsoapts are vaguely defined and its practical
application is troublesome”.

The Court inGeneral Monitors Ireland Ltd v Ses-Asa Protecti®®A$ligh Court Finlay
Geoghegan J 28 June 2005 construed Article 5(@j(e Regulation in the same way as
Article 5(1) of the Brussels Convention and acaagtli referenced much of its case law on
the Convention. There has as yet not been anyigdicnsideration of the effect of Article
5(1) (b) second inst. but in General Monitors tleai@€ commented that in Article 5(1) (a) of
Regulation 44/2001 the European Council continoagly upon the place of the “obligation
in question” to determine jurisdiction and thatafes as Article 5 (1) (b) introduced a
deeming provision it is only in relation to the g#eof performance of that obligation.

A good example of Article 5(1) (a) in operationlialand isRye Valley Foods Ltd-v- Fisher
Frozen Foods LtdHigh Court, Unreported, O’Sullivan J, 10 May 200Chere, the
defendant, an English company, supplied fruit amgietables to the plaintiff Irish company.
The goods were usually ordered by telephone andedetl by the defendant to Ireland, with
the price including a transport charge, though siccelly the plaintiff made supplemental
orders of which it took delivery in England andnsported itself. In January 1997, the
plaintiff took delivery of a consignment of beanrayuts (which it alleged were defective) in
England on foot of such a supplemental order. plamtiff sued in contract and tort. The
defendant applied to have service of the noticeuoimons set aside on the ground that under
Article 2 it should properly be sued in EnglandjeR@ng the suggestion that the
arrangements were governed by an umbrella agreematving delivery in Ireland,
O'Sullivan J held that the alleged manifestatiodefects in the bean sprouts which became
apparent in the plaintiff’s premises in Ireland dmt constitute a breach of contract occurring
in Ireland but potential evidence of such a breamturring in England. The defendant’s
contractual obligation was to deliver, in Englagdpds of merchantable quality and fit for
the agreed purpose.

2.2.4 There has not been any useful Irish judicial aeration of this issue. At page 83 of
his article, Novy raises the question as to howcthats would determine jurisidiction where
the obligation in question is performable in a nembdf member states, and which, if any, of
these states would have jurisdiction.

2.25 The most significant decision on Article 5(1) whe Supreme Court decision in
HandbridgelLtd. -v- British Aerospace Communications Limi{@¢894] ILRM 39. BAC were
a UK domiciled company, engaged in the developroétiie 'Space Talk Project’ for the
hubbed transmission and receipt of data via seteBAC approveddandbridgean Irish
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domiciled company as the manufacturer and suppfipersonal computers for use in various
elements of the projeddandbridgeissued proceedings in the Irish Courts claimireg BAC
was in breach of an agreement made partly oralilypamtly in writing and partly by conduct
for the purchase of a specified minimum amountoohputers per annum. BAC sought to
strike out the action for failure to satisfy Arech (1) as BAC claimed that as the Space Talk
project had never progressed beyond research amtbgenent there had been no effective
contract for the purchase of further computers.

In giving its judgment the Supreme Court set ostftlilowing guidelines regarding Article
5.1 of the Brussels Convention. Referring to thesiens inKalfelis -v- Schroder(Case C-
189/87) Chief Justice Finlay noted:-

"I am satisfied that certain conclusions of priteigrise. They are:

(1) The onus is on the plaintiff who seeks to hlaigeclaim tried in the jurisdiction of a
Contracting Sate other than the Contracting Statehich the defendant is domiciled to
establish that such a claim comes equivocally withe relevant exception.

(2) In a case of a claim for breach of contractréfore, what he must prove is that the
obligation in question is, by virtue of the ternfdlte contract or by some generally
applicable principle of Irish law, an obligation iwh must be performed in Ireland.

(3) It would follow from this that where the evidenadduced by a plaintiff seeking to have a
claim for contract tried within the jurisdiction afContracting State, other than the state of
domicile of the defendant, amounts to no greatrdsrd of proof than establishing that the
obligation which it is claimed was breached cowgdnbeen performed in such State, he
would have failed to establish his entitlementue pursuant to Article 5.1, the necessary
proof being that the obligation which it is claimieals been broken by the defendant
according to the contract or according to some ig¢peinciple of law must be performed in
the State concerned”.

On the facts the Court concluded that the obligaitioquestion was the placing of orders for
the computers and that there was no general prtogosi Irish law that the placing of such
orders under contract must occur in Ireland.

In the recent case @eneral Monitors Ireland Ltd —\8es-As&rotectionSPA the Court
reiterated that place of performance was deterniydtie Court's decision as to what is the
“obligation in question”. The Court relied on theigprudence of the European Court of
Justice on the Brussels Convention in the cas&$sofA. Bloos, S.P.R.L. -v- Société en
Commandite par actions BouydCase 14/76)L.eathertex Divisione Sintetici SpA -v-
Bodetex B.V.B.ACase C-420/97) antdassan Shenavai -v- Klaus Kreiscl{€ase 266/85)

to the effect that where various obligations aressue it will be the principal obligation
which will determine jurisdiction.

The Court inGeneral Monitordurther noted that determination of the place efgrmance
of the obligation in question under Article 5(1)tb&é Brussels Convention is in accordance
with the law governing the contract according t® miational rules of private international
law of the court seisedindustrie Tessili Italiana Como -v- Dunlop AGase 12/76) [1976]
E.C.R. 1473.

In General Monitorghe court noted the dilemma posed3fenavaandLeathertexas to
how to determine where there are multiple obligatiof equal rank where the place of
performance is. The Irish court noted that difficd still arise under the amended version of
Article 5 where there are multiple obligations whabo not relate to transactions for the sale
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of goods. In that case as the "obligations in gior’sformed part of contracts for the sale of
goods, under which delivery took place in Irelatie, court held that the Irish courts had
jurisdiction to determine the proceedings.

In the earlier case @arl Stuart -v- Biotrace Limitefll993] ILRM 633 the court considered
how to determine the place of performance of adtieg obligation i.e. not to supply another
distributor within the Irish State. The court héhat followingDe Bloosthe court ought not
take into account the place of the breach but shimgkead look to the right from which the
obligation not to breach arose and upon which tbegedings are based. The Court
identified the principal right as continuing as kestve distributor and found it to be
performable in Ireland. In an earlier decisiorttd Irish High Court irDlympia Productions
Ltd. -v- Cameron Mackintosh and id®992] ILRM 204 the Court however found that the
place of performance of an exclusive right to perféhe play 'Les Miserables' was not
Ireland but was England. The Court reasoned thdteakegal document under which the
exclusive performing rights were granted was exattitere, jurisdiction must lie with the
UK Courts.

Peter Byrne in his article "The Application of tBaussels Judgments Convention by the Irish
Courts, 1988-1993" IJEL 1994 Vol 3(1) notes that ¢bnflicting ratios of Stuart and

Olympia Productions could have been resolved byafgmication of the principle of

necessity as irlandbridge Byrne notes that had there been consideratiovhether the
agreements or obligations in question needed fmebfermed within a particular jurisdiction
the same outcome would have been achieved judgrbentse judgments would have been
cohesive.

The Court's decision i@lympia Productionsvas perhaps influenced by the fact that the
action related to an unperformed obligation. Themrded version of Article 5 with the
inclusion of Article 5 No. 1 (b) solves this conifms stating that jurisdiction will lie "in the
case of the provision of services, [in] the plataimember state where, under the contract,
the services were provided or should have beengedy

2.2.6 There has not been any useful Irish judicial aberation of this matter.

2.2.7 There has not been any useful Irish judicial agration of this aspect of the
Regulation.

2.2.8 As outlined in the response to question 2.1.vapthe court iBurke -v- Uvex Sports
GmbH[2005] IEHC 68 considered the relationship betwadictle 5(1) and Article 5(3). In
that case an Irish citizen, who had purchased anmtytle helmet from a German retailer
sought to claim that he was badly injured in mogoke accident in Ireland from a defect in
the helmet. The High Court noted that prior totiied the plaintiff had amended his plenary
summons to delete the reference to Article 5(1) raow intended to attempt to proceed
solely in tort against the German retailer who disgd jurisdiction on the basis that the
relationship was arose by contract. The Irish ctauhd that the Regulation must be
interpreted strictly so as to ensure its uniformleation among the Member States and that
as Germany was the place of delivery of the hebndtthe place where the retailer company
resided, the plaintiff ought to have brought hisacin Germany.

The court based its decision on the ECJ cag@aliélis -v- Schrode[1988] (Case C-51/97).
In Kalfelis the ECJ held that the provisions of Articles 5 &rabnstitute "derogations from
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the principle that jurisdiction is vested in theuds of the state where the defendant is

domiciled and as such must be interpreted resteigtl.

The court approved the following passage from Hialfe

"In order to ensure uniformity in all the membaeatss it must be recognised that the concept

of 'matters relating to tort, delict and quasi cietovers all actions which seek to establish

the liability of the defendant and which are neldted to a contract' in the meaning of Article

5(1)."

The Irish Court found that the phrases "matterstired to contract” (Article 5(1)) and

"matters relating to tort, delict or quasi deli¢Article 5(3)) had to be given what it described

as "an autonomous or independent European Comnmeigyning”. The phrases could not be

interpreted solely by reference to the national ¢dthe domicile member states of the

parties for the purposes of establishing jurisdittunder the regulation.

Whilst the national law of Ireland had establistieat the existence of a contractual
relationship between the parties did not precludian based in tort, in EU member states
the principle of 'mutual exclusivity' applies and action in tort is possible between two
parties to a contract. It followed that the Irisiudt found it could not overlook the existence
of the retail contract by allowing a claim groundsdely in tort. The court found that as
Germany was the place of delivery of the helmetthrdlace where the retailer company
resided, the Plaintiff ought to have brought hiscercin Germany for the purposes of Article
5(1) and no claim grounded in tort could be upleice.

Burke echoes the findings of the Irish Courts & darlier case dkye Valley -v- Fisher
Frozen Foodsunreported High Court, 10 May 2000 where O' SaliJ expressly approved
the dictum of the Advocate GeneralKalfelis that "where there are overlapping grounds...
only Article 5 (1) will determine the jurisdictiaof the court since the matters relating to
contract will ‘channel’ all the aspects of the disp.

However in the later Supreme Court judgement of [RG5S in the case afeo Laboratories
Limited -v- Crompton BY2005] IESC 31 the issue appears obfuscated alydireo
Laboratoriesthe Court noted the need for the ECJ to concliystketermine the scope of
Article 5(3) (this is discussed in more detailla tesponse to 2.2.9 below). Although the
court in Leo Laboratories noted the restrictiveiptetation of Article 5(3) pdfalfelis the

Irish Court nonetheless felt that it had jurisdiotio entertain the respondent’s tort claim "on
its merits" even though it acknowledged "it is plai that in reality the dispute arises from a
contract and the respondent frankly acknowledgatlttiis occurs because of the claimed
"procedural advantage” secured by the appellamdiituting proceedings in the
Netherlands."

The later passage appears to belte facefrom the earlier dictum of the Irish Courts in
Burke -v- UVEX Sports Gmbhhere the Irish Court declined jurisdiction notiihgt there
was nothing in Regulation 44 which allowed it tdedtenine jurisdiction by reference to a
possible detriment to the plaintiff by being outiofie.

2.2.9 Yes it provokes confusion that the ECJ does oo¢t annex grounds of jurisdiction.
As outlined in the response to question 2.2.8 theaseebeen some consideration of the
delineation between contractual matters and otlatens of offence in the Irish Courts.
Notably in the recent case loéo Laboratories Limited -v- Crompton B2005] IESC 31 the
Supreme Court noted the confusion arising frometlistence of a number divergent
judgments by the ECJ on the scope of Article 5T8 court referred t&ronhofer -v- Maier
(Case C-168/02) wherin the ECJ noted that "sp@aisidictional rules such as those laid
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down in Article 5(3) of the Convention... must betresively interpreted and cannot give

rise to an interpretation going beyond the cagpsessly envisaged by the Convention

[including Kalfelig]".

The Irish Court also referred to the conflictingader interpretation of Article 5(3) Merein

fur Konsumenteninformation v. Karl Heinz HenKélase C-167/00) a case concerning an

Austrian consumers association which brought pdicgs against a German businessman

who organized ‘commercial day-trips’ thereby ustogtracts that contained clauses unfair

to consumers. IRlenkelthe defendant claimed that Article 5(3) did ngplg@as no damage

had occurred in Austria. The Court rejected thexed of a contractual nexus noting that the

representative consumer association and the defehdd not entered directly into a contract

although the defendant had concluded some contrgittshe consumers. The ECJ further

noted that under special legislation the associatias granted the right to sue in the name of

the consumers. In Henkel the ECJ concluded thaddbpe of Article 5(3) not only covers

actions where damages for individual damage ishspbgt also extends to collective actions

where a ‘collective’ damage is complained of.

In Leo LaboratoriedMr. Justice Fennelly (himself a former Advocaten@el) commented

on the conflict between the two ECJ judgments dbdscope of Article 5(3) and noted that

it "would certainly constitute material for a redace for preliminary ruling". However on the

facts the case was decided on other issues.

2.2.10 Thus far three significant cases have ariserhignprovision in Irish law.

In Murray -v- Times Newspapers LimitgkP97] 3 IR 97 "matters relating to tort" was
deemed to enable the Irish domiciled plaintiffste a newspaper published from another
state where it was alleged that defamatory matesaal communicated through the
defendants' newspaper in circulation in this judsdn. However the Irish High Court (and
subsequently the Supreme Court) held that Arti¢B8 8id not entitle the plaintiff to seek
special damages for harm caused to its reputatitre Irish Courts.

In Constance Short and others —v- Irelaitie Attorney General and British Nuclear Fuels
Plc and other [2004] IEHC 64, the High Court heldt thgicle 5(3) of the Convention did

not extend to claims against a state or emanafiarstate for failing to properly implement a
directive as arose in the caseFoéncovich and others —v- Italian Repub(ionined Cases C-
6/90 and 9/90). The court noted that even though slaims against a state have been
classified as a tort under Irish law,Tiate —v- Minister for Social Welfare; Robinson and
Others—v- Minister for Social Welfaf&995] 1 IR 418, it does not follow that such oiaiare
torts for the purposes of Article 5(3) of Regulati4. The court concluded that in cases such
asFrancovichthe defendant must be sued in its own courts.

Peart J noted that "there is nothing in the wordihgrticle 5(3) of the Convention, or in the
judgment in Bier, which suggests that it was comtiated that a challenge to the validity of
an administrative act, or a 'euro-tort' dependgonusuch a challenge, could be mounted
other than in the jurisdiction in which the admirasive decision was made. In other words,
the question of jurisdiction would come within tfeems of Article 2, the general provision,
and not under any of the special cases referradAaticle 5 of the Convention. Article 2
provides a general rule, subject to Article 5, tihat courts of the state in which the defendant
is domiciled shall have jurisdiction.”

In Burke -v- Uvex Sports Gmbaihd another [2005] IEHC 68 the High Court struak o

proceedings against a German retailer as it fobathty virtue of Article 5 (3) of the
Regulation and the ECJ judgemenKalfelis -v- Schrode(Case C-51/97), it had no
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jurisdiction. The Irish Court found that the prea%matters relating to tort, delict or quasi
delict” (Article 5(3)) had to be given what it debed as "an autonomous or independent
European Community meaning”. The phrase could eanterpreted solely by reference to
the national law of the parties for the purposesstéblishing jurisdiction under the
regulation. Accordingly the Irish Court upheld trénciple of 'mutual exclusivity' as found
in a number of EU member states and held that iorain tort for the purposes of Article
5(3) of the Regulation is possible between twoipaitb a contract.

2.2.11 InMurray -v- Times Newspapers LimitEi®97] 3 IR 97 a libel action, the court
noted that the correct interpretation of "the cedot the place where the harmful event
occurred for the purposes of Article 5(3) [of theuSsels Convention]" had given rise to
difficulty but that this problem had been removedie decision of the ECJ Bhevill -v-
Presse Alliance S.A1995] ECR [-415.

In Ewins and Ors -v- Carltofil997] 2 ILRM 223, Shevill was more practically cidered in
the context of an allegedly defamatory statememddicast on television. The plaintiff's
claimed damages in Ireland in respect of a telemiprogramme produced by Carlton a UK
based company, and broadcast by Ulster Televiaicompany based in Northern Ireland.
The defendant sought to have the Irish proceeditey@d on the basis that the harmful event
required by Article 5(3) to found jurisdiction hadcurred in the UK. On the facts, the court
found that approximately 111,000 viewers in Ireldwad seen the programme as it was
distributed by cable and deflector companies arakrtain parts of Ireland could be received
by television viewers whose sets received sigmalm Northern Ireland and England.
Applying Shevill the Court held that the plaintiffs had a choi€giasdiction under Article

5(3) and were free to choose Ireland as harm head tene in Ireland. The court clarified

that the onus was on the plaintiffs to establigt the circumstances of the case brought them
within the Article 5(3) exception to the fundamdntde of the Convention that the defendant
shall be sued in the courts of his or her domicile.

In Hunter -v- Duckwortj2000] 1 IR 510 the defendant contested an aliegaf

defamation in Ireland arising from the publicatiarthe UK of a booklet. The defendant
contested the jurisdiction on the basis that hermduthorised the publication of the
booklet in Ireland and that for a person to be soetparticular jurisdiction he must have
responsibility for the allegedly harmful event ognog in that jurisdiction. The Court rejected
this argument, noting that as the author's cohtwéh the publisher authorised the publisher
to publish the booklet worldwide the natural andlgable consequence of publication of the
book was republication in Ireland. The court tookdgnce fronShevilland noted that given
the proximity of the two countries and the highdkef interest in the booklet's subject in
Ireland it was almost inevitable it would be repsiéd here.

In the recent Supreme Court judgmenteb Laboratories Limited -v- Crompton B2005]
IESC 31 the Court appeared to accept as settlethiayurisprudence of the ECJBmer -v-
Mines de Potasse d'Alsaf@ase C-21/76) with reference to multiple jurisigios in

situations where the origin of the damage is s#ti@ a state other than the one in which the
place where the damage occurred is. However the atso referenced the later case of
Marinari -v- LIoyds Bank pl¢Case C-364/1993) which limited the scop®mr stating that
the place where the harmful event occurred "cabaatonstrued so extensively as to
encompass any place where the adverse consequamcks felt of an event which has
already caused damage actually arising elsewhere".
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2.2.12 Bourke comments "This has been interpreted oarakwccasions by the Irish Courts

who have made it clear in the process that co-digieis from other contracting member

states can only be sued in Irish proceedings wihere is a real case against the Irish

defendant to justify the including the foreign defant.”

Gannon -v- B&l Irish Steam Packet Company Limitad &therg1993] 2IR 359

demonstrates the Irish judiciary's unwillingnesgmtertain a contrived action against an Irish

defendant in order to join other defendants undécl& 6(2). The plaintiff had been injured

in a road traffic accident in England. She was @acekage holiday organised by the first

defendant, injured in the second defendant's katshidd collided with the third defendant's

lorry. She argued that the first defendant hadrdractual liability to her in relation to its

selection, choice and instruction of the coachdumer and that the courts should hear her

claim against the other defendant's under Arti€lg.6The Supreme Court held however that

there were no grounds for suggesting that the s@hechoice and instruction of the coach

and driver had any causitive link with the acciddite Court concluded that the sole reason

for bringing an action against B&! was so that tileer defendants could be joined in under

Article 6(1) and the jurisidiction of the Englisto@rts ousted. The Court refused to allow

this.

A recent Irish case which considered Article 6(fLRegulation 44/01 waBaly -v- Irish

Group Travel Limited Trading as "Crystal Holidaysihreported High Court 16 May 2003.

In that case the court affirmed the stance takeharECJ case @&eunion Europeene SA -v-
Spliethoff's Bevrachtingskantoor §E€ase C-51/97) that a lower burden of proof namely
proof of a similarity of claims would be insufficieto impede joining a party as a defendant
in another member state. The Irish Court reaffirtiesdECJ decision iKalfelis that there

must be a risk of conflicting findings. The Irislo@t found on the facts that it could not hear
the action as there would be a considerable oveflegsues as between the claims and it was
expedient to determine the claims arising in thiows jurisdictions together so as to avoid
the risk of irreconcilable judgements.

In the earlier case @'Keefe -v- Top Car Limitedinreported High Court July 2, 1997 the
court held that it is for the national courts tdetmine whether such a connection exists and
it is not necessary to refer the issue to the EranpCourt of Justice under an Article 177
[now 234] reference.

The only Irish case in which Article 6(2) has béeissue iClare Taverns -v- Gill

(discussed below) in which the UK supplier of cotgpunardware was joined as a third party
to a claim by the ultimate purchaser against tist Bupplier who had installed the hardware
and configured relevant software. The UK supphas struck out of the proceedings on the
basis that its contract with the Irish supplierteamed a choice of forum clause conferring
exclusive jurisdiction on the UK courts.

2.2.13 There has not been any reported Irish case lathismatter. T.P. Kennedy in his
article "Judgment Calls" Law Society Gazette Jub@22comments that the Regulation has
extended the consumer contract provision to off@samers better protection. Kennedy
notes that the new residual provision at Articlg(1pc) is broader as the original Article was
confined to contracts for the sale of goods orstingply of services, but there is no limitation
on the new provision. Furthermore whereas the maigirovision under the Convention
required that an invitation to purchase be addcesséhe consumer and that the consumer
take the necessary steps to conclude the contrics state the new provision under the
Regulation is designed to take account of new aoesdrends and covers contracts
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concluded through interactive websites which areefgeaccessible in the consumer’s
domicile state and not addressed specifically égoilrchaser.

2.2.14 We are not aware of any Irish case which has densd the characteristics of a
"consumer" for the purposes of Article 15. Howevkere is an established understanding of
the meaning of a “consumer” having regard to rede¥CJ case law on the issue (e.g.
Gruber CaseC-464/01;Benincasa Cas€-269/95), and EU and domestic legislation having
an emphasis on consumer protection.

2.2.15 Again there has not been any litigation on thater in the Irish Courts. In 'Judgment
Calls', Kennedy notes that this provision is ambigias it is unclear what "directing"
activities to member states will mean in practiei® questioned the reference in earlier drafts
of the recital that a company should be considasedirecting its activites to any member
state in which its website was accessible as ikare guidance as to its meaning and
expressed the view that an ECJ decision is reqfreclarification. Kennedy notes the

furore in the UK by companies involved in electmoommerce and by UNICE (the
European Union Employers Federation) who arguettieat will be exposed to potential
litigation in each member state. These bodies attgatethe only alternative for them is to
partition the markets by specifying that their prots or services are not intended for
consumers domiciled in certain member states, whink contrary to what is intended to be
encouraged by other EU legislation on electronimmm@rce. Kennedy notes that the
provision may have a disastrous effect on staglaptronic commerce businesses that would
be unaware of the risks to which they are exposiegiselves.

2.2.16 There is no reported case law in Ireland on thistpbut we expect that Irish courts
would follow the guidance of the ECJ, such aBiiannerandNoller- v- Dean Witter
Reynolddnternational(Case C-318/93).

2.2.17 Thus far there has been limited judicial consatien of these provisions in the Irish
Courts. However the issue has arisen in the dewsbtwo of the statutory bodies set up to
deal with employment claims, the Labour Court @adppellate body the Equality Tribunal.
An appeal lies to the Irish Courts System froml#teer statutory body.

The only legal analysis of the 'Brussels | Regaldtin relation to individual employment
contracts relates to Article 19 which provides #watemployer domiciled in a member state
may be sued in another member state if it is thegohere the employee habitually carries
out its work. In the labour court decisionfdRetail Company -And - A WorkeED014 and
its resultant appeal to the Equality Tribun&lGomplainant -v- A CompargE/2000/103)

the statutory bodies cited approvingly the Europ@aart of Justice casédulox IBC -v-
GeelsC-125/92 andRutten -v- Cross Medic&-383/95. The Equality Tribunal adopted the
following statement ifRuttenin relation to the place where an employee haltytgarries

out his work: -

"[This] must be understood to refer to the placertthe employee has established the
effective centre of his working activites and wherefrom which, he in fact performs the
essential part of his duties vis & vis his employéat is the place where it is least expesive
for the employee to commence proceedings agaiagirhployer or to defend himself in such
proceedings... When identifying that place..., whiclh imatter for the natioanl court in the
light of the facts before it, the fact ath the eaygle carried out almost all two-thirds of his
work in one contractin state - the remainder ofsk being performed in several other
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states - and that he has an office in that comtrgstate where he organised his work for his
employer and to which he returned after each toipad... is relevant”.

The Equality Tribunal recognised that working tireeéot the only factor to be taken into
account and as in Rutten gave to considerationedocation of the claimant's home and
office to which he returned after every trip tosthurisdiction. The Equality Tribunal also
considered the ECJ's mention of costRirtennoting that in the instant case it would have
been less expensive for the complainant to instipubceedings in Northern Ireland which
was the jurisdiction where he had his home. Thealtty Tribunal went on to consider an
additional factor which was where the claimant miaiddax and social insurance payments.

In the later Equality Tribunal decision bfr. Gerard Fahey -v- McKinsey & Co. Inc
EE/2001/146 the Tribunal noted that the provisioteeedent to Article 19 (in the Brussels
Convention) in relation to where employees can nhke claims would extend to cases
where the claimant was not an employee but rath@nauccessful applicant. This situation
may arise in Irish law as the Irish Employment Hiy#&ct 1998 prohibits discrimination in
recruitment processes as well as in the coursepfayment.

In A Complainant -v- A ComparsE/2000/103 the Equality Tribunal considered that
issue of applicable law under the Rome Convensarreélevant until the question of
jurisdiction is finalised by reference to Regulatié4.

2.2.18 There are no decided cases in Ireland on thigcpat point. We believe that the
jurisprudence of the ECJ would be followed.

2.2.19 We believe that most of the Irish cases deal #iticle 22.1 (constitutional issues in
corporate legal persons). Article 22.2 (then Aetit6.2) seems to have been first considered
by the Irish courts iPapamicolaou v Thielen and andr998] 2 IR 42. There, the plaintiff
was the director of a group of Irish companies, 98%hose shares were owned by the
second defendant, a company registered in Luxergboline first defendant had been
appointed provisional administrator of the secoefitddant by the Courts of Luxembourg
and, in pursuance of his duties, purported to coegeneral meetings of the Irish companies
to remove the plaintiff as a director of them. Taintiff sought an injunction restraining

the first defendant from calling the meetingswdts submitted on behalf of the defendants
and accepted by Keane J that because the dispatiedré the lawfulness or otherwise of the
decisions of the first defendant (an appointedefliuxembourg Courts) as an organ (and
possibly the only organ) of the second defendaat, tuxembourg was the sole and
exclusive forum for the determination of the isbyevirtue of Article 22.2. Whether the first
defendant was acting within or outside his mandate therefore a question exclusively for
the Courts of Luxembourg.

It is uncertain whether the Irish Courts would témdiollow the approach adopted by the
English Courts in cases involving challenges taga&tions or courses of action by directors
prejudicial to shareholders’ interests, which appéa be to the effect that where what is
complained of is that the board has acted withathaity, the action falls within Article

22.2 but where what is complained of is that teaors have committed a fraud in breach
of their fiduciary duties, it does not. (Sdewtherapeutics Limited —v- Katkg91] Ch 226
andGrupo Torras SA —v- Sheikh Fahad Mohammed Al-S§296] 1 Lloyd’'s Rep 7,
discussed in Collins (ed.) “Dicey and Morris on @enflict of Laws”, 13th ed., Sweet &
Maxwell, 2000, # 11R-330 et seq.)
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The most recent case which has considered theretation of Article 22 (2) iHasset (a

minor) -v- South Eastern Health Board and (2606] IEHC 105. This arose out of a

medical negligence action, in which the Medical &afe Union (MDU), an insurer, was

joined as an additional third party by a surgeonl, @ subsequent action in which the surgeon

sought an indemnity from the MDU. The MDU soughtoader setting aside service of the

third party notice on the grounds that the coudtribt have jurisdiction to hear the claim

having regard to Article 22(2) as the proceediras &s their object the validity of the

decisions of the MDU and its organs. The MDU argted the courts of England and Wales

had exclusive jurisdiction as the MDU was incorpedsand had its seat in that jurisdiction.

The surgeon argued however that the principal stibjatter of the claim was based on

contract, estoppel and legitimate expectation.

The Court refused to grant the order setting aséieice even though it recognised that the
seat of the MDU for the purposes of Article 22 vizagland and Wales. The Court
commented that Article 22 must be interpreted psik@dy and narrowly as it is an exception
to the basic jurisdictional rules. The Court agrevith the Jenard Report on Article 16(2) of
the Convention that Article 16(2) [now 22(2)] isno@rned with the internal regulation and
management of a company in accordance with itsgpdbkcuments. The Court found that
the subject of the exclusive jurisdiction underidlg 22(2) is that of a challenge to decisions
of organs of companies as being in breach of ptesticorporate procedures or of duties
owed by the organ in question or of failure of tingan to act when it was obliged to do so.
Accordingly the Court found that Article 22(2) istrconcerned with litigation on 'simple’
contracts which the company has entered into amdehvice was upheld.

2.2.20 We are not aware of any cases where significanes as to conflicts of competence
have arisen.

2.2.21 We are not aware of any case law or commentaryrdpaith the question of
consistency between Article 22 or decisions relyingt and decisions on freedom of
establishment.

2.2.22 We are not aware of any Irish cases which assigeating with where this distinction
is drawn.

2.2.23 We consider that the exclusive grounds in Artk2eare reasonably well-balanced.

2.2.24 There are very limited circumstances in which eztgment of a foreign judgment
outside Regulation 44 can arise in Ireland. Inrad, practice, the applicant is required to
“sue on the judgment” i.e. to issue new proceedindeland based on the judgment. In
general principle, a foreign judgment will not lBeognised and enforced in Ireland unless it
is issued by a competent court in the foreign stditieh had jurisdiction over the matter
according to Irish conflicts of law rules, is firethd unappealable, is for a certain amount of
money, was not obtained by fraud and enforcemeittvaduld not breach Irish rules of
natural and constitutional justice or be contrarptiblic policy in Ireland. (This final point
would have a much broader meaning than in the gbofeArticle 34 of Regulation 44, as it
would be determined according to Irish conflictdanf). (See Binchy, "Irish Conflicts of
Law", Butterworths, 1988, pp. 588-611).

2.2.25 See answers below.

NEH\1263465.1 IE-25



Study JLS/C4/2005/03 National Report Ireland (Bayto MecCann FitzGerald
(Questionnaires 1-3) soLiciToRs
DRAFT 13/06/2007 11:51
2.2.25.1 In Holfield Plastics Limited -v- ISAP OMV Group Spfreported High Court 19
March 1995, the Irish court gave precedence taléuwsions of the ECJ over the existing
body of Irish law on the incorporation of exclusjueisdiction clauses. In that case the
contract was not comprised of one single documdhtene particular jurisdiction clause but
consisted of a number of documents and orally agrerens. In the High Court Geoghegan J
noted "if it were simply a matter of interpretirigetcontract in accordance with Irish law, |
would have no hesitation in holding in favour o¢ ttiefendant. These were two commercial
companies dealing at arm's length and a companyasithe plaintiff should expect supplier
companies such as the defendant to annex to ahligs its own terms and conditions. Both
guotations made it expressly clear that those tiomdi were to apply and on any reasonably
careful reading of them the plaintiff would haveehen notice of the exclusive jurisdiction
clause."
The court went on to comment that it was "satistret it is not correct to determine this
matter by reference to the Irish law of contract aefered to the EC casesSH#lotti (Case
C-24/76) andsegoura -v- BonakdariafCase C-25/76). The court followed the ratio in
Segourahat :- "Article 17 imposes ... the duty of examumpifirst, whether the clause
conferring jurisdiction upon it was in fact the gadi of a consensus between the parties,
which must be clearly and precisley demonstratéde' Irish Court went on to refer &alotti
where the ECJ had sought tangible written evidelmc8alottithe ECJ held that the mere fact
that a clause conferring jurisdiction is printedognm the general conditions of one of the
parties on the reverse of a contract drawn up erctéimmercial paper of that party does not
of itself satisfy the requirements of Article 1hélECJ went on to hold that if the clause is
on the back of a contract the requirement of AgticY is fulfilled only if the contract signed
by both parties contains an express referenceogetgeneral conditions. On the facts of the
case the court found that there was a consenswedethe parties as to the jurisdiction
clause and that the agreement was evidenced imgurit

2.2.25.2 The conclusion of such agreements is determinearding to thdex fori. In Bio-
Medical Research Limited t/a Slendertone -v- Dedg#®01] 2 ILRM 51 the Supreme Court
noted that the place of performance of the oblayatvas a matter for the Irish courts to
decide. The Court referred to the ECJ cadeeathertex Divisione Sintetici SpA -v- Bodetex
BVBA(Case C-420/97) which stated that "the place dbp@ance of the obligation in
guestion is to be determined by the law governivag dbligation according to the conflict
rules of the court seizedLeathertexwas reaffirmed in the Supreme Court caskeuf
Laboratories[2005] IESC 31.

2.2.25.3 Yes, although there has not yet been considerafidmticle 23 of Regulation
44/2001 however there have been a number of cdseb Wave considered Article 17 of the
Brussels Convention. IRio-Medical Research Limited t/a Slendertone -viaix[2001] 2
ILRM 51 the Supreme Court affirmed the dictum af 8CJ in Salotti to the effect that the
national courts must carefully scrutinise the @Beof the terms of an exclusive jurisdiction
clause "in view of the consequences that such &arofio oust jurisdiction under the other
provisions of the convention] may have on the pasiof the parties to the action." The
court noted that the validity of such exclusivagidiction clauses is dependent on the
existence of an agreement between the parties wih be “clearly and precisely
demonstrated".

The Court also refered to the ECJ decisiomrahsporti Castelletti Spedizione

Internationali SpA -v- Hugo Trumpy Sg8ase C-159/97) where the EC Court gave its view
that for there to be an agreement to confer justgeh there must be 'clear consent'.

NEH\1263465.1 IE-26



Study JLS/C4/2005/03 National Report Ireland (Bayto MecCann FitzGerald

(Questionnaires 1-3) soLiciToRs
DRAFT 13/06/2007 11:51

The Court went on to note as fgastellettithat both the application of Article 17 itself and
the jurisdiction clause be "strictly construed"”. the facts irBio-Medical Researcthe court
found that the printed terms on the invoices wltichferred exclusive jurisdiction on the

Irish courts related only to the sale of those goaxld not to the whole distribution agreement
as the conditions on the invoices made no referendestribution, exclusive or otherwise.

2.2.25.4 There has not yet been consideration of Articld &3 of Regulation 44/2001 in
Ireland, though there have been a number of caBehwave considered its precursor,
Article 17 of the Convention. I€lare Tavern's t/a Durty Nelly's -v- G{l2001] 1 IR 286 the
court concluded that there could be no convinciggi@ent or serious suggestion that the
practice of printing the general conditions of satethe reverse side of invoices and similar
documents with a reference on the face of the deotito the conditions was not a common
commercial practice in that type of internatiomatle (sale of hardware). Indeed the court
went on to note that every ordinary consumer mash those engaged in trade would be
familiar with that type of document.

In the earlier case dlanley -v- Someport-Walda995] 2 I.R. the amendment to Article 17

of the Convention to deal with practices in intgronal trade and commerce was considered.
The court referred to the Schlosser Report on tteession Convention, 1978. The court
noted Professor Schlosser's comments at paragv@bnlthe rationale behind the relaxation
in international trade and commerce of the requaminfior written confirmation before
jurisdiction clauses are effective. The court nddetilosser's comment that it is "only a
relaxation of the formal requirements. It must bevpd that a consensus existed on the
inclusion in the contract of the general conditiohsrade and the particular provisions."
However on the facts of the case the court fouatlttiere was no consensus as the defendant
had not received a copy of the general terms andittons until some time after the contract
had been agreed.

2.2.25.5 Bourke comments that "It has sometimes been artnat jurisdiction clause must
confer exclusive jurisdiction on one jurisdictionly. The received view is that provided the
parties state their chosen intention clearly, thieyfree to choose more than one jursidiction.
| believe that Article 23 of the new Regulation2@31 is intended to have this effect.”

2.2.26 The Irish rules of court create a special proceflureases where there is no
appearance by a person who has been served githpbceedings under Regulation 44.
Ordinarily, where an Irish defendant does not eateappearance, the plaintiff can proceed
to mark judgment in the office - this means thatphaintiff can obtain a judgment by
lodging the appropriate papers but without havinggpear again in open court, provided
that the claim is for a specific amount. (Whespacific amount is not claimed, the plaintiff
can mark judgment and leave the question of damades assessed.) However, where the
defendant is served by reason of a jurisdictiosiragiunder Regulation 44, the plaintiff is
required under Order 13A, RSC, to bring a furthmpli@ation before the court, grounded
upon a sworn affidavit, before judgment can beioleth This procedure enables the court to
undertake the assessment of jurisdiction requiyedrhicle 26.

2.2.27.1 Measures resulting in provisional fulfillment diet claim in terms of provisional

payment to the plaintiff are alien to Irish praeticThe kinds of provisional measures which
are available in Ireland include the interlocutonynction, which requires the opposing
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party to maintain a certain state of affairs pegdhre trial of the main proceedings.
Interlocutory injunctions can in Ireland includethlareva injunction, whereby assets of the
defendant are frozen pending the trial of the npagteedings. However, there is no
procedure in Ireland, either in domestic or in srbsrder cases, in which there is a
provisional payment to the plaintiff. Accordinghpe issue identified here does not arise.

22272 The jurisdiction of the Irish courts to give preanal measures is not
exclusively territorial, but there must be a suéfic connection with the jurisdiction of the
Irish court. The court can order a particular@ttio be taken within Irish territory, because
such an order can ordinarily be enforced in IrelaHdwever, the Irish courts also exercise
personal jurisdiction over Irish subjects, and ¢fi@re can in principle order an Irish subject
to take a particular action, even if that subjecthis or her asset) is at present physically
outside the Irish jurisdiction. The test in thégard is not one of territoriality, but rather one
of the extent to which the Irish courts can properercise jurisdiction over the person
addressed by the order, and can enforce the oralée against that person. $eev- H
Unreported, High Ciourt, 7 April 1982 amxkutsche Bank -v- Murtagih995] 2 IR 122.

2.2.27.3 We are not aware of any useful case law or repga@xperience on this issue in
Ireland.

22274 The ordinary practice in Ireland is that proteetimeasures in domestic
proceedings continue up until the beginning ofttie of the main proceedings. In practice,
in relation to foreign proceedings, what shouldgeapis that the protective measures would
continue up until the determination of the foremgnceedings and there should then be a
further application to the Irish court to dischatge protective measures and for any further
or other measures as were then appropriate.

2.2.275 As with the UK, where a person to whom any inteutory injunction is
addressed breaches the court’s order in Irelaedyeinson is liable to measures in the nature
of contempt. However, we feel that worldwide Maéwjunctions are generally not given by
the Irish courts, having regard to issues ideriibove, and the issue of contempt really
only arises in circumstances where there is a pessihin Irish territory who may be
answerable to a charge that he or she breachedtinges order. In Mareva cases, we think it
relatively unlikely that a person would be penaliseless there was evidence that the breach
was more serious than merely inadvertent.

2.2.28 Yes. The recent case Bbpely -v- Popeland Ors[2006] IEHC 134 considers the
relationship between Article 24 and Article 27 addrlation 44/2001. The High Court
determined irPopelythat "Article 24 is directed to the circumstangewhich jurisdiction
may be conferred on the courts of a member statistwirticle 27 is concerned with the
entitlement of courts of a member state to conttougear and determine proceedings which
when viewed in isolation from any other proceeditigsy have jurisdiaction to entertain.”
Accordingly the Court held that notwithstanding faet that the Irish Courts had jurisdiction
for the purposes of Article 24 due to the fact dratunconditional appearance had been
entered the court needed to go on to consider whettaccordance with Article 27 it was
obliged to stay the proceedings in favour of thertsoof another jurisdiction. Accordingly
the Irish courts appeared to find that Article 24ubservient to Article 27.
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In Campbell International Trading House Ltd -v- Vanrid992] IR 663 the Supreme Court
considered the identical provision in Article 1&wn24] of the Brussels Convention. The
court held that an appearance which does not dgotesdiction on its face will be taken as a
submission under Article 18.

In the later casef Murray -v- Times Newspaper LimitgiD97] 3 IR 97 the Irish court
gualified Campbell. The court found that a partyoventers an unqualified appearance may
be held only to accept the jurisdiction of the ¢darentertain the case which has been
formulated against him by the plaintiff in his ps&g summons or statement of claim and is
not a submission to a wider jurisdiction. On thet$ahe plaintiff had expressed his claim to
be solely under Article 5(3) and the court helat tthe unqualified appearance of the
defendant could only be not be held to be an aaceptof the jurisdiction of the court to
entertain claims other than under Article 5(3).e Hourt further opined that if a defendant
were mistakenly to submit to a wider jurisdictiom inay seek to strike out the wider claim
but he must do so without excessive delay. In dateng what is excessive delay, the court
felt that a delay on the part of a plaintiff wolddd a relevant factor.

3.1 There has not been any recent Irish case in whittble 27 of the Regulation has been
discussed. Atrticle 21 of the Brussels Conventegardingdis pendensvas considered in
depth ininternational Commercial Bank plc -v- Insurance @aoration of Ireland plc and
Meadows Indemnity Compaf989] ILRM 788.

There, the plaintiff ICB lent 11.5 million Swissafics to a company called Amaxa A.G. and
at the same time entered into an insurance agréemtbrthe defendant by which the
defendant agreed to insure the risk of default naga. The defendant further entered into a
contract of reinsurance in respect of its potemiadility to the plaintiff with the third party
(Meadows'), which was incorporated in Guernsee ffnee contracts were made in London
on 9 February 1984. When Amaxa defaulted, the digfetrefused to pay the sum insured to
the plaintiff on the grounds inter alia of misreggatation and non-disclosure by the plaintiff
in relation to the security for the risk undertak&he plaintiff issued a summons on 1
September 1987, against the defendant, who theneadaa full indemnity as against
Meadows. The defendant was given liberty by thehHigurt to issue a third party notice and
serve it out of the jurisdiction.

Meadows brought a motion seeking to discharge ttierpinter alia on the ground that the
court should decline jurisdiction pursuant to Agi21 of the Convention, as proceedings had
been instituted in England in relation to the saaugse of action by Meadows. Meadows
sought to reply on Article 21 which provides tHa&k/here proceedings involving the same
cause of action and between the same parties @augltirin the courts of different

Contracting States, any court other than the dosttseised shall of its own motion decline
jurisdiction in favour of that court.”

The Supreme Court upheld the finding of Costelilo the High Court that the institution of
proceedings is to be defined by the law of therfoseised. The Court noted that "it is the
successful application for liberty to issue and/isex third party notice which commences
third party proceedings for the purpose of therprtation of [Article 21]".

Peter Byrne in his Article 'The Application of tBeussels Judgments Convention by the

Irish Courts, 1988-1993' comments that the decigfgpears consistent with the ECJ case of
Zelger -v- Salinitri(Case C-129/83).

NEH\1263465.1 IE-29



Study JLS/C4/2005/03 National Report Ireland (Bayto MecCann FitzGerald

(Questionnaires 1-3) soLiciToRs
DRAFT 13/06/2007 11:51

3.2  We think that there is a potential for this. taland, Article 30.1 applies, so that it is
possible to institute proceedings very quickly bgding the initiating document with the
court, as service follows issue in Ireland.

3.3 Yes. As indicated above, service follows issuketand and Irish proceedings are in
beling as soon as the initiating document has beeapted by the court office.

Confusingly in the case dfternational Commercial Bank plc -v- Insurance @oration of
Ireland plc and Meadows Indemnity Comp4h989] ILRM 788 it was held that obtaining
liberty from the High Court under Order 16, RSGéove a third party notice commences
proceedings for the purpose of Article 21 of then@mtion [now Article 27]. The court

found that as of the moment the court decidesahiappropriate case in which to give liberty
to issue and serve a third party notice it hasrassgiyurisdiction for that portion of the action.

3.4 There has not yet been any substantial Irish jaildionsideration of Article 28 of
Regulation 44/2001. However there has been coraida of the precursor provision,
Article 22 of the Brussels Convention.@onzales -v- Mayer and Othg2003] IEHC 43,

an application to set aside a petition to wind wgaasnational company, the Court accepted
the "common sense" approach of the English Housemfs inSarrio SA -v- Kuwait
Investment Authoritj1999] 1 AC 32 as to the determination of what'aet¢ated actions".

The Court approved the following dictum in Sarrio:-

"there should be a broad common sense approdhbk tpiestion of whether the actions in
guestion are related bearing in mind the objeativilie article, applying the simple wide test
set out in Article 22 and refraining from an ovepkisticated analysis of the matter."

On the facts the Court found that the substantkeopetition before the Irish Courts was the
alleged failure to carry out obligations imposede@ma unionisation agreement and deed of
conversion. The unionisation agreement and the deednversion were governed by
Spanish law and the outcome of Spanish litigationlal determine the validity of the
agreement. It followed that the Court conclude®onzales that the risk of an irreconcible
judgement was patent as the Spanish Courts wepentyceised of the dispute long before
the presentation of the Irish petition.

In Popely -v- Popely2006] IEHC 134 the court was satisfied that a&se¢hwas no risk of an
‘irreconcilable judgment' arising from the Irislopeedings for the purposes of Article 27
there could be no argument under Article 28 thatltish and English proceedings were so
'related’ that they were required to be determingdther.

35 In Popely -v- Popely2006] IEHC 134 the Irish court relied on the E@3e of

Gubish Maschinenfabrik KG -v- Palumf@ase C-144/86) in finding that the phrase "the
same cause of action” in Article 27 must be comstin accordance with all of the language
versions of the Regulation in order to find itsagmous meaning. Accordingly the Irish
court had to consider whether the two action hadsdme "cause" and "object" as the French
and Italian versions of the Regulation require e Tiiish court refered to the dictum of the
ECJ inThe Tatry(Case C-406/92) that "the 'object of the actiontlie purposes of Article
[27] means the end that the action has in viewe TFish court further was guided by the ECJ
case ofGantner Electronic GmbH -v- Basch Expolitatie Mahisppij BV(Case C-111/01),
noting that in considering whether the two setproteedings have the same cause, the
national court should consider only the claims magléhe applicant in each of the relevant
proceedings to the exclusion of any defence madbédparties.
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3.6 In Popely the Court found that the fact there were addatigrarties in the Irish
proceedings to those in the English proceedingsnedsar to the application of Article 27.
The Court noted however that Article 27 would oapply to so much of the claim in the
proceedings before the courts secondly seisedtwseen the courts firstly seised. Article
27 does not prevent the proceedings continuing detwhe other parties. The Irish Court
relied on the decision of the ECJTihe Tatry(Case C-406/92)

3.7 The Irish courts are generally poorly-disposedgplications for negative
declarations. Order 19, rule 29, RSC provides‘tRataction or pleading shall be open to
objection on the ground that a merely declaratodgient or order is sought thereby, and
the Court may, if it thinks fit, make binding de@tons of right whether any consequential
relief is or could be claimed or not.” This wagpkined inO’Donnell —v- Dun Laoghaire
Corporation[1991] ILRM 301 as: “A declaratory judgment is onbich declares the rights

of parties...”. Accordingly, there may be doubt@svhether an Irish court should give an
entirely negative declaration as “negative riglits’not as such exist. Though the practice of
seeking negative declarations in certain EU jucioins was recognised in Leo Laboratories,
the Supreme Court in that case expressed considesghpathy with a party who objected to
his opponent’s application in the Netherlands fegative declarations. There is no recorded
case in Ireland of a simple negative declaratiandgiven in a Regulation 44 case.

3.8 Again, while this is in principle possible, actoomvolving negative declaratory
judgments are generally not taken in Ireland, goractice this does not happen.

3.9 The procedure in Ireland in relation to a clairatth patent is null being raised in
defence to an action for infringement may be dggtished from that in Germany. In Irish
procedure, the allegation of nullity may be mada asunterclaim in the proceedings for
infringement, and both issues may be resolved &Hilgh Court in the same proceedings. In
practice therefore, while a case which includedanterclaim as described might take longer
to conclude, this would be by virtue of the faatthn additional issue was raised, and would
not involve delay as such to the determinatiorhefdlaim for infringement.

3.10 Ireland is a contracting party to the EuropeatesConvention. However, we are not
aware of any Irish case law in which this kindsgue has been considered.

4.1.1 The procedure for seeking a declaration of entdriity is as set out in Order 42A,
RSC, copy attached. This procedure has been dedan the answers to Questionnaire 2.

4.1.2 We do not believe it necessary to establish stahidams in relation to applications
for declarations of enforceability. The contentltd documents to be presented to the Irish
courts is clear from the Irish rules of court anis inot difficult to prepare the necessary
documents. It might also be argued that as thécapipn for a declaration of enforceability
is made according to local law, its form shouldalraatter for local rules of procedure,
subject of course to the requirements of the Réiguldeing met.

4.1.3 We are not aware of any case before the Irishtsdumwhich the definition of the
term “judgment” has caused a difficulty.

4.1.4 While most Irish court offices are equipped witbatronic mail, the rules of
procedure do not as yet in Ireland (with certainaniexceptions) permit the filing or
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delivery of documents by electronic means. Coududaents must therefore still be lodged in
paper form.

4.1.5 We believe that the reasons for objection to fursa of enforcement should be as few
as possible and as clear as possible. To the gteatient possible, the court of the state in
which enforcement is sought should not be askedaqurired to look to the substance of the
issue between the parties and its role in thisrceglaould be confined to being satisfied that
there is no inconsistent judgment, the proper moes have been followed and giving the
declaration of enforceability would not offend piaigolicy.

As outlined above in the response to questiondl@wing the case oRhatigan -v- Textiles

y Confecciones Europeas S[2990] IR 3 it appears that the Irish Courts magpmy case
entertain objections outside the scope of ArtiGésnd 35. In that case the Irish Courts
entertained an action wherein the plaintiff assettat the enforcement order on foot of the
judgment which had been made by the Master ofrtkle High Court was invalid and a
nullity as the enforcement order itself did not tzam an address for service of process and
that the order did not disclose on its face thatjtldlgments in question were those of a
contracting state which was party to the conventibhe Supreme Court in Rhatigan refused
the order sought on the basis that no substamgalgice had occurred to the plaintiff.

4.1.6 There is no reported case in Ireland in whichssne about the clarity or definiteness
of the foreign judgment or title has arisen. Whdwe that if doubt arose, the applicant for a
declaration of enforceability would be asked toduwe some further document or evidence
as to the proper meaning of the judgment or title.

4.1.7 We believe the public policy ground is very raratyissue in Ireland. The only case law
in relation to the reservation of public policytie case o¥Westpac Banking Corporation -v-
DempseyHigh Court, 19 November 1992, Morris J.. In tbase the Master of the High
Court made an order enforcing an English judgmenpayment against Dempsey. Dempsey
appealed claiming that the order was a criminarofé in breach of the Exchange Control
Act 1954, section 5 of which prohibited without fermission of the Minister, the making of
or a commitment to making any payment to a perseigent outside the scheduled territories
(which then excluded the UK) and accordingly nuldl aoid the Court should not enforce it.
In dismissing the appeal Morris J heard evidenamfan official of the Central Bank that the
restrictions on exchange control were being remawethticipation of the coming into effect
of the Single European Act and that such paymenikimmow be made. Morris J concluded
in view of the evidence of the central bank offi¢tia did not see any conflict with public
policy such as would prevent the recognition ofjtidgment under Article 27 as the public
policy of the State was at that time to dismanilelastacles to the free movement of capital.
Morris J noted that he did not wish to "injure theocent, benefit the guilty and put a
premium on deceit".

4.1.8 We are not aware of any legislative amendmenssngrifrom a finding of
incompatibility of a judgment with Irish public poy and we believe none arise.

4.1.9 There has not been any consideration of suchratéion in Irish case law, though we
believe the Irish jurisdprudence on what amountsbase of process would be relevant in a
consideration of the quwestion of whether givindealaration of enforceability on the facts
of a particular case would be regarded as contaahysh public policy.
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4.1.10 We are not aware of any case in which this issgednisen in Ireland. It is possible in
Irish practice to obtain an "instalment order" floe payment of a judgment debt in
instalments. However, we are not certain as tathdravhat is characterised as an
"administrative fine" would necessarily be regartdgdhe Irish courts as falling within the
scope of Regulation 44; to the extent that it mlghtegarded as being in the nature of a tax
or penalty, there might be doubt as to whetheras wroperly within the scope of the
Regulation.

4.1.11 Again, we are not aware of any case in whichiggge has arisen in Ireland; nor have
we found any academic discussion in relation tagkee described.

4.1.12 Anti-suit injunctions do not generally arise ieland and we are not aware of any
Irish cases in which this issue has been considered

4.1.13 Appeals from declarations of enforceability by Master are so rare in Ireland (see
statistical responses in questionnaires 1 anda?)ibthing particularly useful can be said
about this. However, the application would be ea+d by the High Court at a relatively
early stage and we do not imagine that the costdvad would be particularly significant.
As indicated above, it is not strictly speaking mhaiory according to court rules to be
represented by lawyers in an appeal, but in pradigems, it is almost essential.

4.2.1 Thus far there have only been two cases which bamsidered the operation of the
equivalent provision of the Brussles Conventiorrticle 39.

In Elwyn (Cottons) Ltd. -v- Pearle Designs L{ti989] IR 9 the High Court held that the
Master was not entitled to refuse the protectivasnee sought which was in the form of a
mareva injunction. The Court held that once thetktdsad made an enforcement order and
he was satisfied under section 11(3) of the 1988t it was within the power of the High
Court to grant such a protective measure in prangsavithin its jurisdiction, then the
provisions of Article 39 (now 47) of the Brusselsr@ention applied and effectively there
was no need to seek separate judicial authorisadipnoceed with the protective measures.
The relevant parts of section 11 (3) of the Jucisoin of Courts and Enforcement of
Judgments (European Communities) Act 1988 Act pl@vi
"Subject to Article 39 [replaced by Article 47 oégulation 44/01], an application to the
Master of the High Court for the enforcement ofidgment... may include an application for
the granting of such protective measures as thk Baurt has power to grant in proceedings
that, apart from this Act, are within its jurisdant and, where an enforcement order is made
in relation to a judgment... the order shall incladerovision granting any such protective
measures as aforesaid are applied for as aforesaid"”

The Court was guided iBlwynby the ECJ case of Cappelloni and Aquilini -v-KPehns
(Case C-119/84) and stated that as there was nesjmo for an appeal against a refusal to
graint proptective measures, the appropriate pruoeeid the instant case was to apply for
judicial review for mandamus and to apply for iimterelief by way of mareva injunction
under the Rules of the Superior Courts.

In the ensuing case &lwyn(Cottons) Ltd -v- Master of the High Colit989] IR 14 Elwyn
sought leave to seek by way of judicial review aheo of mandamus to direct the Master of
the High Court to grant protective measures undetian 11(3) of the 1988 Act. Justice O
Hanlon consented to grant leave to apply for jadicview noting that an order of
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mandamus could be granted against the Master dfitite Court because in making such an
order the High Court was making an order againsifacer attached to the High Court and
not the High Court itself. The Court queried hoeewhether the judicial review procedure
was a comprehensive and appropriate code of proedduthe enforcement of judgments
under the 1988 Act or whether the usual appealgoha® under the Order 63 rule 9 of the
rules of the Superior Court was more appropriate.

4.2.2 There are really no significant protective measuvhich may be availed of by the
applicant in Ireland prior to the declaration ofagneability being given. The possible
exception to this may be registering the applicatis a lis pendens against real property in
the title of the judgment debtor. In such a c#se effect of registering a lis pendens is
simply to given an indication of pending proceediagd we do not believe that the Court
office concerned would give any consideration sueés arising under Article 34 or 35. .

4.2.3 Does not arise.

4.2.4 Yes see answer above to question 4.2.1

4.3.1.1 As indicated above, “authentic instruments” anoit settlements” do not arise in
domestic Irish practice. We are not aware of aisy Icase in which issues relating to either
of them have been considered.

4.3.1.2 As indicated above, “authentic instruments” aodutt settlements” do not arise in
domestic Irish practice. We are not aware of aisy Icase in which issues relating to either
of them have been considered.

4.3.1.3 Does not arise.

4.3.1.4 Does not arise.

4.3.2 As indicated above, Articles 57 and 58 are ofdiitlany practical significance in
Ireland.

4.3.2.1 None of which we are aware.
4.3.2.2 No information available.

4.3.2.3 No information available.

4.3.2.1 No such case is known in Ireland.

4.3.2.2. for the reasons indicated, there has not beemed@yant case law or practical
experience in Ireland on this issue.

4.3.25. Twinkle Egan in her article "The Case for an ELh@ention Causebook and

Judgment Regisrty Database" in The Bar Review @ct@B96 notes that "the effective
workings of the European Single Market and Europdanetary Union requires that
individuals, investors and companies have accessrprehensive, accurate and up-to-date
information on other players in the single markaett that a centralised European database is
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required to provide this service. Egan notes thatetffective operation of the Brussels
Convention/Regulation is hampered by the factwian proceedings are instituted in one
country such proceedings are a matter of recorgwithin that jurisdiction and there is no
mechanism whereby the existence or significanciolh proceedings can be ascertained by
interested parties. Egan suggests that such daeegisuld record whether proceedings are
ongoing or have concluded and if concluded whaté¢h®/ant outcome is.
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