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INTRODUCTION 

Article 3a(1) of the TWF Directive allows Member States to take national measures to 
protect events regarded as being of major importance to society, so that a significant part 
of the public in that Member State is not deprived of the possibility of seeing such 
(listed) events on free television. Article 3a(2) describes the procedure for obtaining a 
preliminary assessment by the Commission of the conformity of these measures with 
Community law, but – contrary to the procedure in Art 2a of the TWF Directive – it does 
not provide for a Commission decision. 

The TWF Directive does not address the issue of short reports. 

During the consultations in 2003 for the revision of the Television without Frontiers 
Directive, interested parties were asked to consider the revision of Article 3a on events of 
major importance and a set of rules for the right to information in general.  

On 23 November 2004, the Commission received representatives of the professionals 
most closely associated with this work in the framework of Focus Group No 3, which 
deals with the right to information and short extracts, and asked them to comment on the 
working document presented to them.1 Some of them subsequently submitted written 
contributions. 

Question I: Events of major importance 

The experts were asked about the advisability of introducing, in Article 3a of the 
Television without Frontiers Directive, a provision stating that the European Commission 
should endorse the national provisions setting out rules for the broadcasting of events of 
major importance to society, as notified by the Member States, by a formal decision and 
whether the concept of “a substantial proportion of the public” as referred to in paragraph 
1 of Article 3a should be harmonised.  

                                                 
1 http://europa.eu.int/comm/avpolicy/regul/Focus%20groups/fg3_extracts_en.pdf 
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1.1. The positions of the experts  

In general terms, the usefulness of this provision has been recognised, though some 
broadcasters consider that Article 3a of the TWF Directive undermines free competition 
in the internal market. The positions of the professionals in total point to a broad 
consensus in favour of the status quo.  

On the provision itself, some experts maintained that the adoption of a challengeable 
European Commission act would offer greater legal certainly, while the current situation 
created uncertainty and, moreover, was the subject of proceedings before the Court of 
Justice. It would also be necessary to avoid Member States making different 
interpretations. 

Other experts, however, pointed out that the procedure to be established was overly 
burdensome, given that the question of interpretation would be settled by the Court of 
Justice. Similarly, there seemed to be preference for not harmonising the concept of “a 
substantial proportion of the public” in the future directive, since this varied according to 
the audiovisual landscape of each Member State.   

The idea of making the current possibility for Member States to introduce a list of events 
of major importance within the meaning of Article 3a of the TWF Directive binding was 
also mentioned.  

 

QUESTION 2: THE RIGHT TO INFORMATION 

2.1 The challenges 

Consultations and contacts over the last few years have shown that the failure to 
coordinate legislative, regulatory or conventional rules for making short reports from 
programmes produced by a broadcaster in one Member State available to a broadcaster in 
another Member State under its right to information prejudices the transfrontier 
movement of information programmes and exercise of the basic right to information.   

The consultations also enabled it to be argued that the non-existence of transfrontier 
access rights to programme extracts for use in information programmes may threaten 
pluralism, since many European Union broadcasters do not have sufficient technical 
means or financial resources to bear the cost of the systematic marketing of exclusive 
broadcasting rights to certain major events which are heavily mediatised.   

2.2 Positions of the experts 

The Commission Services noted that public service broadcasters and some Member 
States consider that a statutorily harmonised right to access newsworthy events should be 
established at European level. Other Member States were more sceptical; private 
broadcasters and rights holders considered this to be a matter for voluntary codes and 
firmly reject any notion of right of “access” to such content. 

The press agency representatives also wanted to be given the right of access to extracts of 
events worthy of media interest as part of the service they render to broadcasters that do 
not have the technical capability or financial resources to acquire broadcasting rights. 
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2.3 The options 

Considering the challenges and the positions adopted during the consultations, two 
options could be considered:    

- To specify in the future directive that trans-frontier access to short reports for use in 
information programmes should be non-discriminatory. Member States which already 
have conventional rules or agreements on the retransmission of audiovisual extracts 
would have to introduce a provision requesting other Member States to ensure that 
broadcasters within their jurisdiction give other Member States’ broadcasters non-
discriminatory access to programme extracts for use in information programmes.  

According to the experts asked, this solution might offer greater legal certainty than the 
exceptions under Directive 2001/29/EC, which are optional for the Member States. 

- To establish in the future directive a right of trans-frontier access to programme extracts 
for use in information programmes and to specify the applicable conditions: the events 
covered, the beneficiaries of this right, the duration and the destination of the extracts.   

 

 

 

 

The Directorate-General Information Society and Media of the European Commission 
invites you to make observations to this issues paper by 5 September 2005. Please submit 
your comments in a generally readable electronic format. All submissions will be 
published on the Commission’s website if not requested otherwise. If you would like 
your contribution to be treated confidentially, please indicate this at the top of the first 
page of your submission. Should you want to add a cover letter please do so in a separate 
document. In case your comments exceeds four pages please start your submission with 
an executive summary. All submissions should be mailed to the functional mailbox of 
the Audiovisual Policy Unit of the Directorate-General for Information Society and 
Media: avpolicy@cec.eu.int. 

 


