
 
 

 

Review of the TV without Frontiers Directive 

The European Commission has released a set of Issues Papers for the Liverpool 
Audiovisual Conference of September 2005, as part of the review of the Television 
without Frontiers (TVWF) Directive. Vodafone Group (hereafter ‘Vodafone’) 
welcomes the opportunity to provide comments on these proposals and looks 
forward to contributing to the overall review process. 

European mobile operators already distribute a wide range of content.  Mobile-centric 
content includes ring-tones, wallpaper, logos, full track music downloads, mobile 
games and text-based information services.  Audiovisual content includes music 
videos and TV programmes or clips ordered by customers and either downloaded or 
streamed to them.  The range and types of content are likely to increase in future.  
The review of the TVWF Directive is highly relevant to mobile operators, as the 
proposed new framework will encompass all commercial audiovisual services 
whether provided by traditional broadcasters or by mobile or internet providers. 

The proposed revision of the TVWF Directive defines two tiers of regulation and 
distinguishes between ‘linear’ and ‘non-linear’ audiovisual content. This has 
implications for mobile operators. Within the proposed reforms Vodafone wishes to 
raise four specific issues: 

- Linear audiovisual content regulation should exclude individual live and 
repeated “on-demand” programmes; 

- Regulation of non-linear audiovisual content should exclude non-commercial 
content; 

- The review is an opportunity to improve further the protection of minors; and 

- New definitions in the revised Directive have an impact on Access 
requirements. 

 

1. The proposals’ impact on mobile operators 
As explained in its Communication on the future of European Regulatory Audiovisual 
Policy in December 2003, the European Commission’s main rationale in reviewing 
the TVWF Directive lies in the need to address proliferation of platforms available to 
deliver broadcast content.  The Commission’s stated aim is to produce a ‘platform-
neutral’ legal instrument. 

Vodafone fully supports technology neutral regulation in the context of 
communications services and recognizes the validity of the European Commission’s 
move to an explicitly ‘platform-neutral’ approach to audiovisual regulation. Consistent 
regulation, where the same service is regulated on equivalent terms, is the correct 
approach to address the public interest in the audiovisual market.   



Vodafone policy paper: - 2 - September 2005 
Review of TVWF Directive 

We understand that the current thinking of the European Commission is for the 
Directive to be revised along the following lines:  

- The first tier of regulation will apply where the content is ‘linear’, i.e. 
audiovisual content which is received passively and at the same time by all 
viewers who have selected a particular television channel.  This tier will follow 
the current model of broadcast regulation and will address ‘supply-side’ 
issues such as quotas on European programmes and on advertising.; 

- In addition, there will be an extension of consumer-protection regulation to a 
second tier of non-linear audiovisual content services, including services 
which are “on-demand” i.e. a customer can view what he or she wants at a 
time not imposed by the service provider; 

- All audiovisual content services - both linear and non-linear - will be subject to 
obligations in terms of: i) protection of minors, ii) right of reply, iii) identification 
of commercial content and iv) basic identification of service provider. These 
obligations already exist in the current legislation, for instance in the e-
commerce Directive which applies to information society services. 

In terms of how these provisions may affect mobile operators we understand that the 
provision of audiovisual content to customers: 

- in the form of a traditional television channel (whether delivered using existing 
mobile technology or new mobile broadcast technology) would be subject to 
linear content regulation regulation;  

- while audiovisual content, such as music videos or television programmes, 
consumed by customers on demand would be subject to non-linear 
regulation. 

 

Audiovisual content services 
Obligations 

Linear Non-linear 

Protection of minors Yes Yes 

Right of reply Yes Yes 

Identification of commercial content Yes Yes 

Basic identification of Service Provider Yes Yes 

Minimum quotas on European & 
independent programmes 

Yes No 

Maximum quotas on advertising Yes No 

Access to the public to events of major 
importance 

Yes No 
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2. Linear audiovisual content regulation should exclude live and 
repeated “on-demand” programmes  

Vodafone fully supports technology-neutral regulation in the area of broadcast 
content services as well as of communications services.  A structure of two tiers of 
regulation fits appropriately with other existing approaches to regulation in the 
European Union.  A first tier reserved for entities where the public interest calls for a 
higher level of regulation and a second tier covering all players subject to regulation 
addressing issues of consumer protection. 

Based on this, Vodafone welcomes the Commission’s approach to the review of the 
current Directive.  European policy makers’ original intention with respect to 
audiovisual linear content was to reflect ‘the paramount importance and the 
unparalleled impact of television broadcasting on our society through the effect it has 
on the way people form their opinion1’.  We see merit in this view on the role of 
television broadcasting.  Non-linear content consumed ‘on-demand’ clearly does not 
give rise to the same issues at this stage.  

One key issue for Vodafone in this framework is the treatment of live audiovisual 
content, where these do not form part of a ‘channel’ or continuing programming 
sequence.  Internet and mobile providers will offer access to live events such as 
concerts or sports events where the event timing is set by the event organizer, and 
not by the service provider.  In this case we will still be offering an “on-demand” 
service in a non-linear way available to all customers at the same time, should they 
wish to access it.  There can be no justification for the extension of linear content 
regulation in this case.  

In addition, consumers will be able to choose to subscribe to repeated audiovisual 
products sent to their mobile, for instance daily sports results. Again we would see 
this as an extension of an “on-demand” model, assuming that the repetitive nature 
subscription based models will not be confused with the notion of a continuing 
programming sequence.   

An effective definition of linear content is vital and should include a concept such as 
the continuing sequence of programmes, to which ‘supply side’ obligations (such as 
quotas for advertising or European programmes) can meaningfully be applied. 

The Issues Paper on Rules applicable to Audiovisual Content Services discusses the 
notion of linear audiovisual services (page 2) and states that ‘these services would 
include, for example, traditional television, web casting, streaming and near video-on-
demand, whatever the delivery platform’. We are concerned that the Commission 
paper confuses services and technology. Traditional television is a specific type of 
audiovisual service, which can be delivered by a wide range of technologies, such as 
traditional television broadcasting and including web-casting and streaming. Web-
casting and streaming are used to deliver a wide range of services, not only 
television services and not only audiovisual services.  

We also note the use of the term ‘broadcaster’ meaning ‘provider of linear 
audiovisual content services’. This technology laden term may not be the most 
appropriate to refer to a service provider and would, at least, require an equivalent 
counter part for the provider of non-linear services. 

We reiterate the importance to clearly limit the scope 1) of the new TVWF Directive to 
services (of an audiovisual nature) and 2) within it, of linear content. 

                                            
1 Communication on the future of European Regulatory Audiovisual Policy, December 2003. 
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3. Regulation of non-linear audiovisual content should exclude 
non-commercial content  

The substantial changes which are occurring in the market for audiovisual linear 
content services - digitalisation, new platform, new services - are clearly bringing new 
choices for customers.  This makes it timely for the Commission review of the 
regulatory framework.  Any decision by the Commission to create a broad, inclusive 
regulatory framework for both linear and non-linear content will clearly represent an 
extension of regulation for consumer protection purposes.  Vodafone urges that the 
scope of this extension be made clear.  There are two aspects to this concern. 

Firstly we assume that that regulation will extend to commercially-supplied content 
only, and not to content which individual European citizens may choose to self-
provide on their own web sites or on community services etc. supplied by internet or 
mobile providers.  We therefore welcome the reference to Article 49 and 50 of the 
Treaty in the suggested definition of ‘audiovisual content service’ in the Issue Paper 
on Rules applicable to Audiovisual Content Services. 

Secondly, what will be included is audiovisual content. Content which is either purely 
audio, such as radio or music, or purely text, such as premium rate SMS or other 
text-only services delivered to mobile handsets, should not be included in the new 
TVWF regime.  The Issue Paper on Rules applicable to Audiovisual Content Services 
seems to indicate that regulating radio services as an audiovisual service is an 
option. The suggested definition of audiovisual content service refers nevertheless to 
‘moving images with or without sound’ and Vodafone clearly prefers this approach. 

We would urge that these exclusions be explicit in the revised TVWF text. This 
should be made clear in the definitions.  

4. The review is an opportunity to improve further the protection 
of minors 

Non-linear audiovisual content regulation will include measures relating to: the 
protection of minors, right of reply, identification of commercial content and basic 
identification of service provider.   

From Vodafone’s perspective the identification of commercial content and of the 
service provider are uncontroversial.  We are content to meet these provisions, albeit 
unsure of what would be done differently by mobile operators to comply.  We had 
understood that the E-Commerce Directive already applies such provisions to 
information society services and this would include audiovisual services.  

The protection of minors is, we understand, subject to the 1998 Recommendation on 
the Protection of Minors and Human Dignity.  It already applies to both audiovisual 
content and information society services and a new Recommendation on Minor 
Protection and Human Dignity and on the Right of Reply is currently under adoption. 
We do not believe that there is a specific requirement for non-linear content providers 
to offer a right of reply beyond that which exists through national defamation 
legislation, especially as we assume that non-linear content regulation will not extend 
to content which individual European citizens may choose to self-provide on their 
own web sites, or on community services etc. In any case, we note and support the 
intention of the Commission in its Issues Paper on the Protection of Minors and 
Human Dignity and on Right of Reply, should it seek to implement a right of reply on 
all media, ‘to adjust’ its exercise to the ‘particularities of each type of media’.  
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If the suggested new provisions are consistent with the existing ones, their inclusion 
in the revised TVWF Directive will not confuse customers or have an adverse impact 
on industry. 

If there are to be significant differences between instruments then these should focus 
unambiguously on areas where difficulties most commonly arise. For Vodafone, in 
the development of new services on mobiles and on the internet, this area is minor 
protection.  In particular, the provision of third party audiovisual content given the 
structure of non-linear provision with multiple, independent suppliers accessible on 
competing mobile platforms create difficulties around the classification of content.  
Where content is then made available throughout the EU this also gives rise to 
difficulties regarding varying approaches to content classification in different national 
markets. 

We support the need for minor protection and believe that optimal audiovisual 
industry approach to supply of content must include requirements at two levels: 

• commercial audiovisual content providers who are selling to consumers must 
ensure that their customers have access to tools which allow parental control of 
commercial content which has been rated as only appropriate for adults; and 

• entities creating commercial audiovisual content must ensure this is rated so as 
to facilitate its consumption in accordance with acceptable community 
standards.  In particular, content which is only suitable for adults should be 
identified by producers.   

Importantly, this should be done so as allow meeting national community 
standards in the country of consumption.  This does not mean that content 
creators should rate their content with 25 different national systems, but with a 
single ‘scheme’ which contains sufficient detail to enable subsequent national 
classification. A piece of content will be rated using one scheme but consumed 
differently in, say, Portugal and Sweden. The access control tools provided by 
content service providers and allowing consumers to take decision based on 
their own – local – standards, cannot work efficiently if content is not rated in 
some form. 

This does not undermine in any way the otherwise prevailing country of origin 
principle in the TVWF and the e-commerce Directives, but recognises that this 
need to protect consumers fundamentally reflects national values of the society 
where content is consumed, as witnessed by existing exceptions in both 
Directives. 

The Issues Paper on Protection of Minors and Human Dignity and on Right of Reply 
does refer to systems of classification of content. It also refers to co-and self-
regulation, which is an approach Vodafone supports. It could be further improved by 
two changes: i) adding a reference to the national values of the society where 
content is consumed and ii) changing ‘distributed’ to ‘made available’ in order to 
involve the content creators – who can rate their content – in addition to the content 
distributors. Article 22 could therefore read: 

‘Member States shall take appropriate measures to ensure that audiovisual content 
services are not made available in such a way that might seriously impair the 
physical, mental or moral development of minors. 

In respect of non-linear audiovisual content services, Member States are encouraged 
to put in place systems of co-regulation or self-regulation as well as systems of 
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filtering, age verification, labelling and classification of content, in accordance with 
acceptable community standards’. 

We also note that the focus groups discussed the relevance of extending a number 
of ‘linear services’ obligations to non-linear services.  

- Vodafone clearly supports the Commission suggestions in its Issues Paper on 
Commercial Communications that quantitative advertising rules either make 
‘little sense for on-demand services’ or ‘are evidently linked to the linear 
nature of the programmes’. 

- The Commission Issues Paper on Cultural Diversity and the Promotion of 
European and Independent Audiovisual Production contains a section which 
reads: …’non-linear services are increasingly offering audiovisual content with 
high potential as to market shares and profits. As a consequence, a number 
of medium-sized companies (broadcasters), that operate in a relatively highly 
regulated environment as regards the content they distribute, are increasingly 
having to confront competition from a number of generally larger companies 
(service providers and ‘telcos’)’. This statement is confusing and blurring two 
distinct markets, the market for linear services and the market for non-linear 
services. The creation of a level playing field is achieved where the same 
service is regulated on equivalent terms. The size of companies and the 
existence - or not - of profits is irrelevant.  

- In the same Issues paper, we also note the discussions related to imposing 
on non-linear services to ‘contribute to the promotion of European works’, in 
the form for instance of ‘investment or catalogue requirements’. This would 
simply amount to a new tax on the industry and go well beyond any current 
requirements of the TVWF Directive. Concerns around the development of 
content would be better addressed by a reform of collective management of 
content rights. This reform, as we have already submitted it to the 
Commission, must introduce competition between content rights managers. A 
first step in that direction is to do so between national collecting societies. 

5. New definitions in the revised Directive have an impact on 
Access requirements 

We understand that the Conditional Access provisions of the Access Directive – 
within the Regulatory Framework for Electronic Communications - apply to 
broadcasting services, but that these are then defined only in the TVWF Directive.  
The change of definitions foreseen in any new TVWF Directive may therefore have 
an impact on the entities to which conditional access rules apply. The Issues Paper 
on Media Pluralism mentions the Regulatory Framework for Electronic 
Communications and Conditional Access, but fails to draw any conclusion about the 
foreseen impact of the review of the TVWF Directive. 

There is a need to ensure that ‘supply-side’ requirements on conditional access 
providers referred to in Article 6 of the Access Directive – fair, transparent and non-
discriminatory provision of services - are properly subject to a market review and 
must depend on a finding of Significant Market Power (and must be removed if no 
SMP is found). This is currently not the case: all providers may be subject to 
regulation, depending on each Member States decision. Vodafone prefers a proper 
parallel with market power-based approaches in communications markets (SMP/no-
SMP). The review in 2006 of the Regulatory Framework for Electronic 
Communications is certainly the appropriate place for such a change. 
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Vodafone also wishes to react to the proposals to introduce an access right to 
programme extract, as outlined in the Issues Paper on Right to information and right 
to Short Reporting.  

We support the idea that the market for short reports should be in a position to grow, 
but submit that any access obligation should follow the same set of rules as set in the 
Access Directive. It should be subject to a proper market review and depend on a 
finding of Significant Market Power (and must be removed if no SMP is found). 
Vodafone therefore questions the two proposed options on transfrontier access to 
short reports for use in information programmes.  

The (right to and) obligation to provide non-discriminatory access refers to 
‘broadcasters’. In light of the proposed new scope of the proposal for a (new) 
Directive, will this refer to all providers of audiovisual content, or solely to providers of 
linear content? Also, it is unclear if the programmes, from which extracts can be 
obtained, are all types of programmes or only those of events of major importance. 

Finally, the Issues Paper on Cultural Diversity and the Promotion of European and 
Independent Audiovisual Production refers to the issue of retention of secondary 
rights for independent producers. It mentions that ‘the ‘unbundling’ of media rights 
has been successfully implemented in other areas (sports media rights) to trigger 
new media development’ and adds that producers ‘have greater incentives than 
broadcasters for their own works to be shown repeatedly’. Our own experience of 
access to content rights – although not related to independent production - shows 
that their bundling may place mobile operators at a disadvantage in inter-platform 
competition for rights. However, when we have had the opportunity of raising this 
issue with the Competition DG of the Commission, we did not suggest it required any 
specific intervention at this stage. This would certainly not require any ex-ante 
intervention in the new TVWF Directive either, or any other IPR related legislation. If 
the market does not solve that issue, competition rules should be sufficient to find a 
remedy. 
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