
 
 
Orange comments to the European Commission’s 

Consultation on the revision of the Television 

without Frontiers Directive 
 

 

Introduction 

Orange SA1 welcomes the opportunity to comment on the European Commission’s 

consultation on the revision of the Television without Frontiers Directive (TWFD).  

Orange’s response focuses mainly on the Commission’s first issue paper (‘Rules 

applicable to Audiovisual Content Services’), due to the important issues it raises for 

the future regulation of audiovisual content. 

 

Developing market and technologies 

As the Commission rightly notes, electronic communications markets are undergoing 

a shift, as digitalisation and the increased ubiquity and performance of access 

technologies leads to similar (although not identical) audiovisual content (AVC) 

increasingly being consumed via a variety of platforms.  Content that was once 

monopolised by of one form of access technology can now be accessed through a 

variety of competing and complementary platforms, to the benefit of consumers and 

the development of the Information Society.   

 

The rise of the mobile content market 

This diversification of AVC access can be seen in the example of mobile operators 

such as Orange making available to customers a wide range of content, from simple 

‘wallpapers’ and ringtones to music, movie and sports clips.  In an increasing number 

of Orange markets, customers are able to access streamed TV on their 3G handsets.   

AVC is increasingly being consumed over other access platforms, be that DSL, 

cable, satellite or digital TV. 

 

 

                                                 
1 The Orange Group comprises member companies in eight EU Member States: Austria, 
Belgium, France, the Netherlands, Portugal, Poland, Slovakia and the UK.  We also have 
European operations in Romania and Switzerland. 
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An opportune moment for review 

As such, Orange believes that it is right and proper for the Commission to review 

whether current rules applying to ‘broadcasters’ are fit for this new digital age.   

However, Orange would like to caution that this review should not lead to a change in 

the regulatory environment for its own sake and without demonstrable and sufficient 

need.  The review process should be seen as an opportunity to rollback rather than 

extend regulation, and any extension of regulation should be merit based.  As such 

we would like to take this opportunity to make the following points. 

 

 

Extending the scope of TWFD 

Within its ‘Issues Papers’ the Commission states that it foresees two possible options 

open to it as it seeks to review the TWFD: 

 

1. Update the TWFD’s rules, but still apply them only to ‘traditional broadcasters’ 

 

2. Extend the scope of TWFD to capture all AVC, with a distinction between a 

basic tier of rules applying to both ‘linear’ and ‘non-linear’ AVC, and reserve a 

stricter tier of rules only for ‘linear AVC’ 

 

The Commission states in its Issue Paper that “the majority of experts consulted 

supported [the extension of scope] with different tiers of rules”.  As such, the 

Commission appears to be advocating the extension of regulation from traditional 

broadcasters to “a comprehensive framework for any form of electronic delivery of 

audiovisual content”. 

 

The Commission’s justification for TWFD scope extension 

Orange is concerned however that the justification and reasoning behind the 

proposed extension of TWFD to cover ‘any form of electronic delivery of audiovisual 

content’ has not been fully elaborated by the Commission.  Neither do the 

Commission’s Issues Papers shed any light on the rationale and justification for this 

regulatory extension.  As such Orange believes there is currently no evidence as to 

the justification for extending regulation into previously unregulated services.   

 

A needs-based approach to TWFD scope extension 

This is critical, as Orange believes that it is important that any changes to the scope 

of the TWFD should only be sanctioned on the merits of any such change.  Whilst 
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technological and market changes can be witnessed now, Orange would contend 

that electronic communications markets have not yet converged in the sense that 

there is one AVC market.  As a result, to presciently bring certain technologies under 

the scope of regulation designed for an age of spectrum and channel limited 

broadcast television, rather than today’s multiplatform, multichannel reality could be 

to the detriment of market development.  As the development of information society 

and electronic communications services are so crucial to Europe’s economic and 

social development, the Commission should therefore be extremely cautious in its 

approach.   

 

As a result, Orange strongly believes that any proposed changes should be 

evidenced based and should, following a Regulatory Impact Assessment, be shown 

to produce a net benefit.  As such Orange would contend that the Commission needs 

to demonstrate sufficient evidence and justification for extending the scope of the 

TWFD to ‘capture any form of electronic delivery of content’. 

 

An opportunity to rollback regulation? 

Indeed, Orange considers that as traditional broadcasters move their business 

models away from point-to-multipoint broadcast, and nearer to the on-demand, 

personalised and point-to-point services of mobile operators and internet service 

providers, that this should present the Commission with a chance to withdraw the 

regulation applying to ‘traditional’ broadcasters, rather than bringing new players into 

the scope of old regulation. 

 

Allow the audiovisual market to develop before introducing regulation 

Given that the audiovisual market is still developing, along with the technical 

capabilities and performance parameters of access technologies (such as 3G 

mobile), Orange believes that the Commission should adopt a forbearance-based 

approach to any new regulation, and allow the market the opportunity to demonstrate 

that it can address any concerns the Commission may have.  On-demand or 

Information Society services are already subjected to a number of regulatory 

requirements that appear to effectively address public interest issues.   

 

To regulate the AVC market through broadcast regulation before it is fully established 

risks restricting and hampering the development of the market, and could arguably 

concentrate market power in the hands of those players more accustomed to 

operating under the constraints of traditional broadcast regulation.  The introduction 
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of regulation could also stifle innovation and development at the content provider 

level, which is so crucial to future AVC markets.  As such, Orange would urge the 

Commission to exercise restraint in introducing any new regulation and allow the 

market in the first instance to function. 

 

  

The distinction between linear and non-linear AVC 

The Commission appears to be proposing two tiers of regulation that would apply to 

linear and non-linear AVC that are perceived as being distinguishable.  The 

definitions of ‘linear’ and ‘non-linear’ AVC are obviously critical to determining the 

impact of any new regulatory proposal; however unfortunately no such definitions are 

yet available.  The lack of concrete definitions of ‘linear’ and ‘non-linear’ therefore 

does not afford legal certainty for mobile operators such as Orange as well as other 

players in the audiovisual content value chain.  Such legal certainty is extremely 

important to the investment and innovation environment in Europe. 

 

The need for a ‘linear’ and ‘non-linear’ distinction 

From Orange’s perspective we believe that, should the any extension of regulation to 

all audiovisual content services be demonstrated as necessary, a distinction between 

scheduled services arranged by an editor and where the viewer does not arrange the 

timing, and between on-demand services where users are able to choose the content 

they access and at what time is a useful one.  A clear definition of ‘on-demand’ will 

be essential (e.g. what does the customer need to do to be considered to be 

“demanding” the service in the context of mobile services?). 

 

 

Rules applying to non-linear content 

Orange will limit its comments on the rules applying to AVC to only those rules that 

will apply to ‘non-linear’ services, given our understanding that it is not intended that 

AVC mobile services in their current guise would be captured by the ‘linear’ definition.  

Our principle comments relate to the rules applying to the protection of minors and 

human dignity.   

 

Protection of minors 

Orange fully understands the public policy requirement to protect minors and human 

dignity – the growth in AVC availability has clearly led to increased public concern in 

relation to access by minors to unsuitable material.  Orange understands these 
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concerns and for this reason a number of Orange companies have signed up to self-

regulatory codes of conduct.  Such codes provide that commercial content that is 

sold via a mobile phone (such as a video clip) has to be self-classified by the content 

provider. Content that is classified as ‘adult’ is only made available to customers that, 

through age verification, have demonstrated to the mobile operator that they are at 

least 18 years old. 

 

Priority to self-regulation 

Given the success of these initiatives, Orange believes that should the Directive be 

extended in scope to capture all AVC that priority should be given in the first instance 

to self-regulation.   In addition, the Commission should take care in any drafting of a 

new Directive to ensure that existing self-regulatory initiatives in relation to protection 

of minors are respected and protected and that industry should in the first instance 

be given the chance to demonstrate responsibility for this issue. 

 

Other rules applying to non-linear services 

Orange has no other substantive comments in relation to the rules that would apply 

to non-linear services, other than making the observation that these should not be 

added to. 

 

 

Conclusions 

Orange welcomes the opportunity to comment on the Commission’s Issue Papers 

and looks forward to participating in any future envisage consultation exercise.  We 

would urge the Commission to seriously consider the need for the extension of 

regulation into previously unregulated areas such as mobile AVC services, in 

particular as the AVC market is still developing and growing.  Should the Commission 

decide to extend the scope of the Directive to all AVC, this should only be done 

following:  

 

• Evidence based justification demonstrating that current levels of protection are 

inadequate 

• Analysis demonstrating that any new regulation would produce a net benefit, in 

particular following a Regulatory Impact Assessment of each proposal 

• Demonstration that any new obligations are proportionate to the policy objectives 

being pursued 
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• Commitment to enforcement by self-/co-regulation in preference to regulatory 

enforcement 

 

Should following these steps the Commission determine an extension of the scope is 

justified, Orange would support a distinction between linear and non-linear services, 

although further clarity is needed as to the definitions that would be employed for 

each.   

 

 

Should you have any comments in relation to Orange’s submission, please contact: 
 

James Tooke 
European Regulatory Manager 

Orange Group 
E: james.tooke@orange.co.uk 

M: +44 7971 453 649 
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