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Introduction 
 
GSME has reviewed the Issue Papers published by the European Commission for the audiovisual 
conference in Liverpool, concerning the review of Directive 89/522/EEC as modified (hereafter, 
the “TVWF Directive”). We welcome this opportunity to participate in the debate expected to 
lead to the adoption of a new Directive on audiovisual content services.  
 
Mobile operators provide electronic communications services and also information society 
services (content such as ringtones, wallpapers, logo, music, games, news texts….).  Certain 
mobile operators are also now distributing audiovisual content (TV programmes and video). An 
increasingly wide range of types of content – and means of accessing them – will be made 
available over the coming years. Not all so-called ‘mobile TV’ channels are likely to replicate 
identically the programming approach of a TV broadcaster. Access may be on a free-to-air or on 
a subscription basis, may consist of on-demand access to specific events or short-clips (pay-per-
view), on-demand behind age controls etc.  
 
The adoption of a new Directive on audiovisual content services is therefore relevant to mobile 
operators in so far as the scope as currently defined seems likely to: 

- Duplicate regulation of information society services as defined by Directive 
98/34/EC1; and 

- potentially increase regulation of audiovisual content services more broadly, 
specifically of non-linear services.  

   
The stated objectives underlying the revision of the TWF Directive is to protect the general public 
interest and at the same time promote an internal market for audiovisual content. Nevertheless, 
the extent to which the revision will actually contribute to achieving these objectives is currently 
not clear from the Issues Papers. The regulatory exercise undertaken should now be an 
opportunity to assess: 

1) the current audiovisual landscape and need for change;  
2) the relationship between the range of measures regulating the provision of digital 

content, including:  
a. eCommerce Directive  (2000/31/EC)  
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1 1) Any service normally provided for remuneration, at a distance1, by electronic means1 and at the individual request 
of a recipient of services1 
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b. Framework Directive (2002/21/EC) 
c. Recommendation on Minors Protection of 1998 
d. Directive 1998/34/EC as amended by 1998/48/EC on information in the field 

on technical standards & regulations 
With a view to avoiding duplication; as well as 

3) undertake a thorough impact assessment of the consequence of any move.  
This would be in line with the Commission’s commitment to ‘Better Regulation’.  
 
Legal certainty is also critical for the industry and the development of the audiovisual market in 
Europe. This requires that:  

4) the scope of the new Directive, including that of the suggested two tiers, be clearly 
defined, including with respect to the instruments noted above; and  

5) an assessment be made of the potential consequences this extended new scope may 
have on the applicability of rules such as Conditional Access. 

 
 
1 – Protection of Minors and Human Dignity 

As advised by the Recommendation on Minors of 1998, self regulation instruments and codes of 
conduct are the most appropriate instruments to regulate the protection of minors, providing for 
more flexibility to adapt to the fast changing technological, scientific and social environment; 
such self-regulatory instruments and codes are already implemented in Member States and 
involve participation and representation of all affected industries. GSME members are active 
participants in this process of self-regulation. The Safer Internet Action Plan is accompanying 
those different self-regulatory processes. Again, an impact assessment  highlighting the concrete 
problems which cannot be addressed by existing legislation would have been very useful.   

We suggest changing the wording of Article 22 of the TVWF Directive (as proposed in the Issue 
Paper) to the following: …“In respect of non-linear audiovisual content services, Member States 
are encouraged to facilitate the implementation of systems of self regulation for the protection of 
minors, including systems for content creators to rate sensitive contents in accordance with 
acceptable national standards”; 

This review should indeed be the opportunity to address concerns mobile operators have 
experienced to date in delivering content.  

 

2 – Right of Reply 

GSME fail to see the justification for the application of a right of reply to services other than 
television services. There seems to be a confusion between service and media. 

We do not believe that there is a specific requirement for non-linear content providers to offer a 
right of reply beyond that which exists through national defamation legislation.  

We note however, the intention of the Commission, should it seek to implement a right of reply 
on all media, ‘to adjust’ its exercise to the ‘particularities of each type of media’. We support this. 
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