
���������
�������������� ���������

��������������

WFA Position Paper on the Television without Frontiers Directive
Response to the TVWF Issues Papers - September 2005

The World Federation of Advertisers (WFA) is the voice of advertisers worldwide representing 90% of global ad spend, roughly US$ 400 
billion ad spend per annum, through a unique, global network: 50 national advertiser associations on five continents as well as direct multi-
national corporate members.  Through the network, WFA represents more than 10,000 businesses operating in a broad spectrum of sectors 
at national, regional and global levels. 

WFA has a dual mission: to defend and promote responsible commercial communications and to facilitate a media environment which 
stimulates maximum effectiveness of ad spend.



WFA Position Paper on the Television without Frontiers Directive

Response to the TVWF Issues Papers

— 1 —

1. Directive on the coordination of certain provisions laid down by law, regulation or administrative action in Member 
States concerning the pursuit of television broadcasting activities (‘Television Without Frontiers Directive’) 97/36/EC

2. Directive on certain legal aspects of information society services, in particular electronic commerce, in the Internal 
Market (‘Directive on electronic commerce’) 200/31/EC

1. The World Federation of Advertisers (WFA) welcomes the opportunity to comment on the 
conclusions contained in the Issues Papers for the revision of the Broadcasting (‘Television with-
out Frontiers’ – TVWF hereunder) Directive1. It is our hope that this will contribute to a fruitful 
and constructive discussion at the Liverpool conference of 20-22 September. 

2. Overall, WFA supports the options outlined in the Issues Papers and believes the proposed 
way forward in the area of commercial communications in particular strikes the right balance 
between the need to facilitate cross-border audiovisual services on the one hand, and the right 
of viewers/users to a high level of protection on the other. 

 We believe, nonetheless, that a number of issues merit further attention.

I. Scope of the Directive

3. The Issues Papers propose to introduce a new definition of ‘audiovisual content services’, cov-
ering both linear and non-linear services, to which a set of qualitative rules would apply. In 
addition, a second tier of rules, including more detailed quantitative provisions, would apply to 
‘linear audiovisual services’. WFA supports the concept of an audiovisual content Directive that, 
based on clear definitions, distinguishes between linear and non-linear audiovisual services for 
the application of a different set of content rules. This approach, however, must go hand in hand 
with a continued determination to reject disproportionate content rules that could be added 
during the legislative procedure – both for new types of services and for traditional TV.

4. The Issues Papers define audiovisual content services as ‘services for the delivery of moving 
images with or without sound to the general public by electronic communications networks’. 
It is unclear to what extent such audiovisual content services in the revised TVWF Directive 
would overlap with the ‘information society services’ regulated by the E-Commerce Directive2. 
In particular as far as the provisions on ‘audiovisual commercial communications’ and ‘commer-
cial communications’ respectively are concerned, we fear that a potential overlap of conflicting 
rules will create legal uncertainty and may lead to the emergence of two parallel regulatory 
regimes. Under the proposed definition of audiovisual content services, for instance, an entire 
website could fall under the revised TVWF Directive due to it simply carrying a moving image 
– whatever its size or nature. 

5. WFA strongly supports the light-touch regulation of on-demand services under the E-Commerce 
Directive. Apart from the issue of legal uncertainty, we are concerned that the more restrictive 
content rules under the revised TVWF Directive would ultimately be exported to all commer-
cial communications (including those defined under the E-Commerce Directive) in the name of 
technological neutrality. Short of a rigorous impact assessment justifying such a course of action, 
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we strongly urge the Commission to resist this – particularly given its own insistence on better 
regulation. If anything, the light-touch approach of the E-Commerce Directive, and the strong 
complementary role foreseen for codes of conduct, should be the model for the non-linear part 
of TVWF. 

6. Perhaps a way forward would be for the Commission to better delineate the concept of ‘mov-
ing images’. Thus it could allow for a clearer differentiation between audiovisual content for the 
purposes of the TVWF Directive (‘everything that looks and feels like television’) and other 
types of moving content which may create confusion about the applicability of TVWF vs. the 
E-Commerce Directive. 

7. Furthermore, it is not obvious to us why radio would be included in any new horizontal instru-
ment, given that this medium surely does not fulfil the criterion of ‘moving images with or 
without sound’. It is questionable whether cross-border radio – accessed via satellite or Internet 
platforms – will ever gain the critical mass that would justify supranational regulation. We would 
therefore expect any potential reasons for including radio in the revised TVWF Directive to be 
examined in a more thorough regulatory impact assessment.   

II. Country of Origin Principle

8. The Issues Papers confirm the key role played by the country of origin principle in ensuring 
the functioning of an internal market for broadcasting. WFA fully shares this view. The country 
of origin principle remains the cornerstone underpinning this Directive, and without the legal 
certainty it provides there would be little added value in a new European audiovisual content 
Directive. 

9. Determined support for the country of origin principle is all the more important as it has already 
come under pressure in the context of other legislative debates, such as on Unfair Commercial 
Practices, Sales Promotions, and Services. More recently, it has also been questioned specifically 
in the context of TVWF. We are confident that the Commission will continue to oppose any 
undue attempts to introduce greater use of ‘country of destination’ rules, potentially undermin-
ing the very concept of the country of origin principle ‘through the backdoor’.

III. Rules Relating to Public Health 

10. WFA welcomes the balanced approach proposed for tobacco and alcohol advertising. The cur-
rent rules have worked well and should continue to apply in the revised Directive.

11. We would nonetheless underline the need to ensure that rules continue to be proportionate 
and evidence-based. Against this background, we re-emphasise our opposition to any attempts 
aimed at introducing additional restrictions on food advertising in the revised Directive.
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12. With a view to promoting greater consistency of public health rules across the EU for the 
benefit of consumers and industry alike, individual governments should have to fully justify, on a 
proportionality basis, any additional restrictions they plan to introduce. 

IV. Branded Information about Pharmaceutical Products

13. We fully support the Commission’s proposal to allow patients and consumers access upon 
request to objective, branded information about prescription-only medicines on non-linear ser-
vices, while preserving the ban on advertising for linear services. It is clear that rules must be 
in place to define how such information can be presented, and what standards it must meet. 
A self-regulatory safeguard mechanism can be an effective complementary tool to ensure the 
reliability, accuracy and user-friendliness of branded information. 

14. The rationale for allowing objective information about prescription-only medicines in a non-
linear environment applies in equal measure to sponsorship. The current provisions regarding 
sponsorship of TV programmes by manufacturers of medicinal products could stay in place. 
But the revised Directive should stipulate that the sponsorship message may also refer, upon 
request, to sources of branded information about prescription-only medicines. 

V. Product Placement

15. WFA welcomes the proportionate proposals for a specific reference to product placement in 
the new Directive. This would for the first time recognise that, subject to suitable qualitative and 
transparency requirements, product placement has many benefits. 

16. We wish to re-emphasise, however, that product placement is different from advertising and 
should not be covered by the proposed concept of ‘advertising spots’. Rather, it should appear 
under the broader heading of ‘audiovisual commercial communications’ to which only the first 
tier of qualitative and transparency rules applies. In particular, given its nature, it does not make 
sense to apply quantitative rules to product placement.

17. As far as the qualitative and transparency requirements are concerned, these could indeed be 
similar to the ones that are already in force for sponsorship. We feel, however, that the proposal 
to inform about the occurrence of product placement only at the beginning of a programme 
would be overly prescriptive. Given the diversity of programme formats, it would be preferable 
to retain a greater degree of flexibility as to when and how exactly product placement identifi-
cation takes place. 
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VI. Self-Regulation

18. WFA welcomes the recognition in the Issues Papers of the important role played by codes of 
conduct. In the fields to be covered by the revised TVWF Directive, effective advertising stan-
dards already today provide a complementary layer of consumer protection over and above 
the legal framework. The revision of the Directive also provides a unique opportunity to link 
an explicit reference to effective advertising standards to a coordinated process within the 
European Advertising Standards Alliance aimed at expanding and strengthening the operation 
of effective advertising standards across the EU.

19. We fully agree with the proposal to take fuller account of self/co-regulatory mechanisms during 
the transposition of the Directive at national level. In fact, it must be emphasised that a coherent 
level of endorsement in national legal frameworks is actually crucial for the continuing effective-
ness of advertising standards across the enlarged EU, particularly in those countries that have 
little or no tradition of such systems. A strong and unambiguous message is therefore needed in 
the Directive: effective advertising standards can serve as an established means of implementing 
consumer protection measures in the revised Directive.

For more information, please contact Malte Lohan: m.lohan@wfanet.org

World Federation of Advertisers – 120 avenue Louise, Box 6 – B-1050 Brussels
Tel.: +32 2 502 57 40 – Fax: +32 2 502 56 66


