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Cultural Diversity and the Promotion of European and Independent audiovisual Production 

 

Introduction 

As articles 4 and 5 of the Directive are not easily applicable to not-linear services and also because of the 
substantial ineffectiveness in relation to the competitive development of the European audiovisual product in 
Europe and outside Europe, we feel that the extension of the transmission and production quotas to not-linear 
services is inapplicable, since such services meet a different editorial logic and are based on the request of single 
users and not editorial choices. 
A re-balancing between the operator’s freedom of editorial decision and the exact compliance 

with the obligations imposed by articles 4 and 5 of the Directive is also desirable. 

For this reason, it is of primary importance to maintain the current structure of the directive 

text, which states that Member States monitor “whenever possible and using appropriate 

means.” 

In the instance of thematic programming schedules, accessible by users with payment of a fee 

and/or with conditional access, we are witnessing a clear and specific choice based upon a 

preference of the viewer for the editorial line offered by the broadcaster.  

The activity of an operator offering a thematic channel, is conditioned in every phase of 

creating the thematic channel, from the acquisition of the programmes to the scheduling of the 

channel, in accordance to its editorial line and consequently in the research and identification 

of the particular content which suits the specific target. Therefore, thematic channels which aim 

a specific target as the result of the broadcaster’s free editorial preference, should be subject to a 

more calibrated discipline in relation to European quotas. In fact, the above mentioned editorial 

needs, are often in nuce only partially reconcilable with European works transmission quotas, 

which may be hard to come by in the suppliers market where the broadcaster operates, or 

unable to satisfy the target the broadcaster is trying to reach.  

Thus, the applicable rules need to reflect the above mentioned requirements, at a Community 

level, regarding operators/broadcasters who broadcast thematic channels accessible upon 

payment of a fee and who can easily prove that the editorial line declared beforehand in 

requesting the authorisation is consistent with the programming schedule . 

For the reasons mentioned above, the European Community should grant such operators 

greater flexibility in obtaining exemptions to European works transmission quotas, also in 

consideration of the fact that most of the times they are often small operators. 
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In addition to the aforesaid, the thematic nature of programming schedule, particularly upon 

payment of a fee, is also reflected in the schedule of the channel with specific regards to the 

airing time.  

The creation of a thematic programming schedule, aimed at a well-identified target audience, is 

organised following a schedule which is very different than a general entertainment channel’s 

schedule; a thematic schedule is planned in order to reach a specific target audience which 

chooses to subscribe to such thematic channel to the extent that such channel meets its demand 

in matter of daily timing/scheduling – in other its “peak time” – which may not be the same as 

the peak time for a general entertainment television schedule. Each thematic channel, especially 

if it is accessible by paying a fee, has its own “peak time”. 

Consequently, “peak time” for an operator who broadcasts a thematic channel accessible by 

paying a fee, will not be during the same “peak time” of a general entertainment television 

channel, as such time will change depending on the specific target it is aimed at.  

Thus , should it continue to be necessary to identify a “peak time” as a daily time band during 

which a certain share of European works must be broadcast, we hope that such peak time is at 

least identified as an overall wider daily time range, which could include all the possible 

different peak times for different operators or as different daily time bands (based upon 

reliable market studies), allowing to carry out a correct monitoring of the channel in line with 

the actual structure of the channel. 

 

Issue 2: Monitoring of the Application of Articles 4 and 5 in the Member States 

In view of greater flexibility of the applicable rules and in order to allow broadcasters to more 

effectively pursue their editorial line, it is requested that the reference period for the 

verification of the compliance to European quotas is annual . 

 

Issue 4:  Concept of Independent Producer 

With reference to the application of article 5 of the Directive, it would be desirable to introduce 

a precise definition of the concept of independent producer.  

It may be useful to use the indications supplied by Recital 31 of the Directive 97/36, which 

however does not state these indications in the Definitions which follow in the same legislative 

text.  
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The criteria for identification of the nature of independent producer indicated in Recital 31 are 

those which include the ownership of the production company, the amount of programmes 

supplied by the producer to one single broadcaster and the ownership of the secondary rights. 

A critical point of the notion is thus the continuation of the producer’s use of secondary rights. 

But even the notion of secondary rights is not defined at a Community level; thus it would be 

necessary to add an unequivocal definition of rights which could be held by independent 

producers for the purpose of their growth. 

The identification of this definition at a Community level must consider the different impact on 

broadcasters of small or medium dimension who do not have the funds which are available to 

general entertainment television channels, but who, nonetheless, finance European 

independent producers for the production of television works in accordance to each operator’s 

economical capacity.  

Some broadcasters of conditional access channels (pay TV)  which include thematic channels, 

for example the company writing this note, consider the investment in productions carried out 

by European independent producers as a very important element to guarantee a growth of the 

company both in terms of audience and in terms of advertisement revenues. These productions 

will suit the channel’s target because the programmes will be created  ad hoc , and broadcasters 

will invest a substantial part of their programming budget in such productions. Therefore, 

though we sustain and agree on the need of protection for independent producers through 

obligatory retention of secondary exploitation rights , we also strongly believe that this issue 

must be organically defined otherwise it could cause a substantial limitation of the growth of 

small and medium size operators who broadcast through conditional access (Pay TV) and 

therefore do not dispose of as much funds as a general entertainment television (due to the 

advertisement revenues) but who carry out substantial investments in European productions, 

especially in the cases of small/medium size companies. This limitation would be represented 

by the fact that any kind of limitation in the exploitation of rights, would limit the possibility to 

fully optimize the use and exploitation of the programmes produced and, therefore, future 

investments  would be limited due to a lower investment power.  

Thus it would be desirable to find the way to compensate those small and medium size 

broadcasters who invest substantial parts of their funds on independent producers, against the 

limitation which would certainly be suffered by such broadcasters in the event of obligatory 

retention of secondary exploitation rights by independent producers. 
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