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EFCA’s contribution to the public consultation on the revision of the "Television 
without frontiers" Directive launched by the European Commission ahead of the 
Liverpool Audiovisual Conference 
 
September 2005. 
 
EXECUTIVE SUMMARY 
 
The European Commission claims that television broadcasters are devoting two thirds of 
their transmission time to European works, celebrating the implementation of the 
Television without frontiers Directive as a success. However, today a broadcaster can 
comply with the directive without showing a single European film. The review of the 
Directive is the opportunity to change this.  
 
The priorities of EFCA for the new Television without frontiers Directive are as follows: 
 

- Ensure that the Directive is an effective instrument for securing market access to 
European films. The European cinema sector suffers from structural problems and it 
is increasingly marginalised at distribution level. The new Directive must promote 
cultural diversity and consumer choice by sustaining indigenous European 
productions and co-productions; 

- Improve the system of obligations laid down by the Directive as a guarantee for 
European producers, notably by: emphasizing the importance of stock programmes, 
establishing investment requirements for broadcasters (on the model of a series of 
existing national legislations), and increasing the threshold for independent works; 

- Make sure that non-linear services are subject to the same rules as traditional 
linear services, following the principle of technological neutrality, and that their 
contribution to cultural diversity is established through specific and appropriate 
measures; 

- Improve the way the Directive (especially its articles 4 & 5) is implemented, 
monitored and enforced, notably through the organisation of an independent audit 
of the application of the Directive based on uniform, transparent and detailed 
criteria; 

- Introduce a more precise definition of “independent producer”, and eliminate the 
perpetuity rule allowing producers to retain secondary rights for their works. 
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INTRODUCTION 
 
EFCA welcomes the opportunity to comment on the issues papers published by the 
European Commission in view of the Liverpool Audiovisual Conference. We are aware of 
the importance of this event: seven years after Birmingham 1998, another major 
conference organised by the UK Presidency will debate the future of European audiovisual 
policy.  
 
We will limit our comments to the Issues Paper number 3: Cultural diversity and the 
Promotion of European and Independent Audiovisual Production. 
 
 
The Television without frontiers (TWF) Directive 
 
The central aim of the Television without frontiers Directive is to complete the Internal 
Market in broadcasting services and related activities by removing obstacles to the 
freedom of movement of these services. It establishes the rule that a broadcaster needs 
only to comply with the national law of the country where it is established to broadcast its 
programmes throughout the European Union.   
 
In relation to cinema the Directive aims at fostering European film/audiovisual productions 
in their diversity and at ensuring those productions a minimum of market access with 
regard to broadcasting rights. Indeed under the Directive Member States of the European 
Union have the obligation to ensure that broadcasting organisations set up on their 
territory broadcast a majority proportion of European works and that a minimum of 10% of 
broadcasters’ transmission time or programming budget be devoted to the acquisition or 
commissioning of independent European productions “whenever this is practicable”.  
 
The Directive, which was adopted in 1989 and revised in June 1997, is now subject to an 
overall review.  
 
The Directive can concretely contribute to the development of the European 
audiovisual market. Television is a very important source of revenue in the commercial 
exploitation of a feature film. With the competition of Hollywood blockbusters, it becomes 
more and more difficult for European film producers to sell TV rights. The Directive is 
meant to help European film companies correct their competitive position. This market 
situation can only be remedied by voluntary measures to ensure a diverse offer of 
programme to consumers.  
 
 
Articles 4 & 5 of the Directive 
 
Articles 4 & 5 of the Television without frontiers Directive contain measures aimed at 
promoting the broadcast of European works and works made by independent producers. 
According to the sixth Report from the Commission on the application of articles 4 & 5 
(COM(2004)524) as well the results of an independent Impact Study made public in May 
2005, the transmission of European works and of works made by independent producers 
has constantly increased over the last decade, reaching a peak in 2002 when the quotas 
established by the Directive were generally exceeded in almost all European countries. 
 
As a consequence, the Commission maintains that "there is at present no need to modify in 
substance Articles 4 and Article 5". The Impact Study also shows that there is a direct 
correlation between the strictness with which Member States have implemented articles 4 
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& 5 and the ratio of European and independent works transmitted by broadcasters. 
Therefore, it can be inferred that the Television without frontiers Directive has had a 
positive impact on the audiovisual sector in Europe, achieving both cultural and economic 
objectives. 
 
EFCA takes the view that the system of obligations provided by the Television without 
frontiers Directive should be maintained in the new Directive. However, it requests 
that the substance of articles 4 & 5 be reinforced, so that the Directive becomes an 
effective instrument to promote cultural diversity at European level. 
 
There are several shortcomings in the current formulation of articles 4 & 5 that we would 
like to be remedied. 
 
First, the definition of "European works", which is currently too vague, should be narrowed 
down to encompass only stock programmes, in particular feature films.  
 
Today, a broadcaster may fulfil the requirements of articles 4 & 5 without investing a 
single euro in the acquisition of a recent European film. This situation is unacceptable and 
goes against all the repeated calls for the defence and promotion of cultural diversity in 
Europe.  
 
European TV channels do not show enough of recent European films. It becomes more 
and more difficult for first films and non-commercial cinema to sell TV rights, which 
constitutes a significant barrier for European films to access the market. Regulatory 
measures are needed to remedy market failures and to avoid the marginalisation of 
European companies in a global film market dominated by Hollywood studios. European 
films achieved a paltry 26% market share on cinema screens across the EU in 2003, with US 
productions taking more than 71% of box office receipts. Trade deficit in audiovisual 
production between the EU and the US stands at more than € 8 billion. 
 
The proposed measures are not intended to affect the editorial freedom of broadcasting 
companies. They are merely aimed at granting European film companies access to the TV 
market, an essential source of revenue and avoiding further marginalisation of the 
independent film sector. 
 
EFCA calls for the new Directive to provide not only transmission requirements, but 
also investment obligations - for broadcasters as well as any other service provider 
offering access to audiovisual works.  
 
A majority of EU Member States have now introduced additional requirements in terms of 
obligations of production and/or obligations of investment - these take a legislative form 
(in Spain the changes introduced in 1999 set up a 5% limit to be respected in investment 
obligations) or are applied through a more flexible system (the participation of public 
service televisions in the production of feature films is regulated in Denmark). Such 
provisions do have a significant importance in supporting local and European cinema, as 
they contribute to the production and also facilitate the broadcasting and diffusion of films 
on local channels. Empirical observations suggest that the Member States where these 
systems are more advanced (France and Denmark for example) are also the countries 
where the national audiovisual industry is in better health. 
 
As regards article 5 of the Directive which lays down requirements in favour of 
independent producers, EFCA notes that some Member States went beyond minimal 
requirements, fixing a higher threshold for broadcasting obligations concerning 
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independent producers (20-25%), or laying down an obligation resting on the channels’ 
turnover and not on the programming budget. 
EFCA believes that this provision should be maintained to ensure the development of 
creative structures independently of the business imperatives of television companies. 
EFCA prefers an obligation based on a ratio of the broadcasters' programming budget and is 
in favour of increasing these quota requirements to a minimum of 25%.   
 
 
ISSUE 1: Non-linear services 
 
The principal innovation of the future TWF Directive would be the inclusion within its 
scope of so-called non linear audiovisual services - mainly VOD and other types of 
download or subscription services offered by ISPs, digital service providers and telecom 
companies. 
 
If this is the case, EFCA takes the view that these services should be subject to the same 
kind of obligations faced by their direct competitors, namely broadcasters which in the 
forthcoming years will change their transmission mode from analogue to digital and will be 
able to provide non linear services as well. 
 
First, the promotion of cultural diversity constitutes a cornerstone of the TWF 
Directive and should be maintained in the future Directive. We believe that defending 
cultural diversity is a general principle of public interest, as enshrined in article 151 of the 
EC Treaty, and that it should be part of the basic tier of rules applied to both linear and 
non linear services. 
 
Digital delivery is the opportunity for European companies to challenge the market 
structure and to promote diversity of offer. It enables to reach new customers 
theoretically throughout the world. To make the most out of this opportunity this will 
require the ability of film companies to challenge current business practices and most 
importantly to license their VOD rights across Europe.  
 
Online film distribution, when properly harnessed, may invert the current trade 
imbalances between the EU and the US. Therefore it is important that the future TWF 
Directive provides adequate instruments for stimulating the presence of valuable European 
content on digital services - in conformity with the objectives set out in Lisbon by 
European leaders in 2000. 
 
Secondly, the new Directive should be inspired by the principle of technological neutrality 
and impose the same obligations to all the service providers, irrespective of the platforms 
and mode of diffusion used to distribute to the public audiovisual works. 
 
This is why EFCA favours a system whereby the contributions from both linear and non-
linear services should take the form of investment obligations in European content.  
 
In particular, for non-linear services, this contribution should consist in rights acquisition 
at pre-production or distribution level for European stock programmes. Ideally, the 
investment obligations should be fixed at a certain rate of the service provider's overall 
programming budget - this would ensure an adequate level of participation of new service 
providers to the promotion of European works. 
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ISSUE 2: Monitoring of the application of articles 4 & 5 in the Member States 
 
The Commission's Sixth Report on the application of articles 4 & 5 of the Television 
without frontiers Directive, adopted in July 2004, gives a complacent outlook of the 
implementation of the Directive, whereby almost 2/3 of qualifying TV transmissions across 
the EU are made up of European works. 
 
However, an in-depth examination of the report and the Impact Study show worryingly 
weak degrees of implementation, monitoring and enforcement of the rules of the 
Directive.  
 
For instance, although last year’s Report from the Commission on the implementation of 
art. 4 & 5 of the TWF Directive states that UK channels BBC1, BBC2, ITV, Channel 4 and 
Channel 5 broadcast an average of 73.8% of European works in 2002, statistics from the UK 
Film Council show that the five channels mentioned above only broadcast 60 recent (i.e. 
less than 8 years old) UK films that year. This equals a share of 2,8% of the total number of 
films broadcast in 2002. Channel 5, the network broadcasting the highest number of film in 
the UK (574 in 2002 - more than the other four channels altogether at peak time) only 
transmitted one recent UK film during the whole year. It is evident that the compliance of 
art. 4 of the TWF Directive may easily be fulfilled with a zero investment in European 
cinema.  
 
MTV Networks Europe, transmitting from London to the rest of the EU, boasts a compliance 
rate of more than 80% for European works in 2002 - any European viewer can testify that 
80% of the music videos and other programmes transmitted by the Viacom-owned 
broadcaster are obviously NOT of European origin. This is just an example of how easy is to 
circumvent articles 4 & 5 of the Directive. 
 
In Birmingham, in 1998, Mr Murdoch probably to fend off any intention to regulate 
investment in cinema presented his plan for BSkyB to invest in 12 film productions a year. 
Unfortunately he did not hold to his promises preferring to invest in Hollywood movies (393 
million GBP in 2004) - according to the Commission's report, BSkyB's Cinema Channel only 
showed 12% European works in 2002 (BSkyB's Movie Max Channel scored even worse with 
only 3 out of 100 films being European…), with the justification for not complying with the 
Directive's obligations being "the subject matter of the channel" - is a channel entirely 
devoted to cinema to be exempt from showing European films? 
 
EFCA is concerned that lack of enforcement of the provisions of the Directive seriously 
undermines its policy objectives, and notably the promotion of cultural diversity in Europe. 
 
The European Parliament, in its report on the 6th Commission's Communication on the 
application of articles 4 & 5, notes that "major discrepancies among methods of 
implementing and interpreting the provisions of Directive 89/552/EC render it impossible 
to give an accurate picture of the situation"; it recommends to establish "a standardised 
grid making it possible to obtain comparable results" and invites the Commission "to 
impose clear sanctions in the event of persistent failure to comply with the relevant 
provisions" of the Directive. 
 
The European Commission itself recognises in its report that "the nature and intensity of 
checks often differ significantly between Member States", that "some Member States still 
failed to provide full and comprehensive information, particularly with regard to satellite 
and/or cable television channels" and that it is difficult to generate "figures which reflect 
the exact state of play of the application of Articles 4 and 5". 
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We strongly support the proposals for revised guidelines on the monitoring of the Directive 
included in the Commission's Issues Paper. In particular, we recommend establishing an 
independent audit of the data concerning the application of articles 4 & 5 - these data 
being currently provided mostly through self-compiled reports from the broadcasters.  
Ideally, the reports provided by broadcasters as well the external independent audit 
should also include data on which type of content was broadcast by TV channels in the 
selected timeframe - distinguishing at least between stock and flow programmes and 
possibly also between recent/old works. It would be interesting to know the amount of 
investment made by broadcasters (especially pay-TV operators) into acquisition of US vs EU 
works. 
 
 
ISSUE 3: Encourage the production and distribution of European co-productions 
 
EFCA is concerned that circulation of European films across national borders seems not to 
progress in the EU. At theatrical level, the MEDIA programme has provided a valuable 
contribution to cross-border distribution of European works, albeit with limited resources. 
At broadcast level, the TWF Directive has had almost no effect in this sense: the quantity 
of non-national European programmes available to viewers across the EU is incredibly low 
and the situation even seems getting worse.  
 
In order to remedy this situation, EFCA welcomes the proposal included in the 
Commission's document to create incentives for the increased distribution of European co-
productions. 
 
We believe that these incentives could take the form of positive discrimination measures 
favouring those broadcasters that decide to invest in European feature film co-
productions. A system of investment obligations for broadcasters should be put in place 
whereby acquiring rights for a European feature film co-production would be rewarded 
against acquiring rights for national productions.  
 
 
ISSUE 4: The concept of "independent producer" 
 
In relation to the question of the definition of the independent producer EFCA proposes 
that the criteria of independence are assessed principally through the shareholding 
structure of a company. A company qualifies as independent provided the broadcaster 
owns less than 25% of the share and/or the voting right. A producer owning a TV company 
should not qualify as independent. The amount of programmes supplied to the same 
broadcaster might also be taken into account as qualifying criterion to assess the 
independence of a producer from broadcasters. 
 
As regards assignment of secondary rights, the Impact Study reveals that 25% of producers 
commonly enter into perpetuity deals and that over 90% of producers would like to see a 
statutory limit on the period broadcasters can have exclusive use of primary rights. The 
Study also explains that the broadcasters' main motivation for retaining secondary rights 
seems to be the intention to protect their position on their own market rather than to earn 
ancillary revenues through the licensing and sale of those rights. 
 
EFCA calls for a breaking up of the perpetuity rule, which constitutes a barrier to the 
circulation of films since broadcasters rarely commit themselves to the promotion outside 
national frontiers of the works they own. In this sense, the systems introduced in France 
and UK allowing producers to retain secondary rights constitute a positive model for a EU-
wide regulatory framework. 
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About EFCA 
  
The European Film Companies Alliance was founded in 1995. It is a truly pan-European 
association representing European film companies involved in production and distribution 
of feature films. The main challenges of EFCA are: 
  

• To raise the profile of the European film community and explain its business 
operations;  

• To keep its members informed on policy and market developments;  
• To identify areas requiring joint actions;  
• To obtain the establishment of EU support policies and programmes that address 

structural deficiencies, market fragmentation and the film industry’s international 
competitiveness;  

• To pull resources to pursue collective objectives.  
  
EFCA aims at defending the principle of cultural diversity and at working for a competitive 
market place. Its ambition is to improve the commercial influence of the European film 
sector on the international market. 
 
 
Contact: 
 
European Film Companies Alliance (EFCA) 
Rue du Trône 51, 1050 Brussels, Belgium 
Tel. : 00 32 2 289 26 00 / Fax. : 00 32 2 289 26 06 
www.efcasite.org - e-mail : efca@kernnet.com 
 
 

http://www.efcasite.org/

