
 

Response of Channel 5 Broadcasting Ltd (Five) to the 
Issues Paper for the Liverpool Audiovisual Conference 
on ‘Cultural Diversity and the Promotion of European 

and Independent Audiovisual Production’ 
 
 
 
Five welcomes the opportunity to comment on the Issues Papers drawn up to 
contribute to the deliberations on revising the Television Without Frontiers 
Directive. This paper sets out our views on the paper on ‘Cultural Diversity and 
the Promotion of European and Independent Audiovisual Production’. 
 
 
About Five  
 
Five is the youngest of the terrestrial broadcasters in the UK. Five began 
broadcasting eight and a half year ago and has since grown our audience to 
6.6% of all UK viewing, in spite of the strong growth in multi-channel viewing over 
this period.  
 
Five has a diverse schedule, comprising all the major genres (including news; 
drama; entertainment; arts, history, science, religion and other factual 
programming; children’s programming; and sport). It is a public service 
broadcaster, obliged to deliver a range of public service programming as part of 
its licence requirements. Over 53% of its programming is original EU production.    
 
Five is a free to air channel which can be watched by over 93% of the UK 
population. The channel is funded entirely by commercial revenues, primarily 
spot advertising. Five is owned by RTL Group, Europe’s leading broadcaster. 
 
 
Our Main Concerns 
 
Five believes the Television Without Frontiers (TVWF) Directive has been an 
effective instrument in underpinning the regulation of television throughout the 
EU. However, the Directive is becoming increasingly outmoded, largely as a 
result of the development of new means of delivering audio-visual content and 
new business models based on those technologies. 
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We are not opposed to the emergence of such businesses. But they provide a 
challenge to traditional advertiser-funded free to air channels like Five, as they 
have the potential to attract audiences and revenue away from us, and so reduce 
our ability to deliver a diverse range of high quality programming free to viewers.  
 
Therefore we believe there needs to be a new Directive that takes account of the 
new market conditions of the digital age and provides a basis on which all 
viewers can continue to enjoy the benefits of free to air television.  
 
 
Issue 1: Non-linear Services 
 
Five exceeds the quotas for EU production and independent production laid 
down in Articles 4 and 5. This year, over 53% of our programmes will be original 
production, commissioned predominately from producers in the UK. As a 
publisher-broadcaster, all of our programmes are made by outside suppliers, the 
great majority of them independent producers. So we exceed massively both the 
EU quota of 10% and the UK’s separate 25% quota that applies to public service 
broadcasters. 
 
However, while Five and the UK’s other public service broadcasters have fulfilled 
– and in several instances, greatly exceeded - the terms of the quotas, many 
channels available in the UK have not. The current Directive, partly because it 
requires Member States only to ensure compliance with the quotas “where 
practical”, has not lead to smaller channels achieving the quotas even when they 
have been established for many years. Nor are the quotas enforced fully in other 
Member States. 
 
Therefore, we question whether such quotas are realistic instruments of public 
policy. Either the quotas should be enforced rigorously, with all qualifying 
channels in all Member States required to meet them. Or the whole concept of 
such quotas at the EU level should be abandoned, and the decision whether to 
have such quotas be left to individual Member States.  
 
Given the current position in respect of existing linear services, and the practical 
problems involved, it is hard to see how quotas could be applied to new non-
linear based services in ways that would be effective in delivering the objectives 
intended for them.  
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Issue 2: Monitoring of the Application of Articles 4 and 5 in the Member 
States 
 
Five believes that if Articles 4 and 5 are to be maintained in the revised Directive, 
then they will only be credible if their effectiveness is monitored and compliance 
enforced by all Member States – either directly by governments or by national 
regulatory authorities. However, we believe the means of measuring compliance 
should be a matter for each Member State. 
 
We hope that in the UK a more rigorous system for monitoring and enforcing 
compliance with the Articles will be introduced as a result of Ofcom taking over 
responsibility for it. 
 
We would be wholly opposed to any system that allowed organisations 
representing producers to preview or in any other way interrogate statistical 
returns compiled by government or regulatory authorities. Our licence requires us 
to fulfil certain obligations (including meeting the requirements of the Directive) 
and we are answerable to our regulator Ofcom in meeting these. In no other area 
of our activity is another organisation (especially one representing companies 
with which we have a contractual relationship) able to examine or query the 
details of our compliance.  
 
 
Issue 3: Encourage the Production and Distribution of European Co-
Productions 
 
In our experience, UK audiences choose to watch productions made in the UK, 
plus films and programmes from outside the UK made in the English language. 
Therefore, we see no merit in measures to require higher levels of co-production 
within the EU.    
 
 
Issue 4: Concept of “Independent Producer”  
 
Under the terms of the UK Communications Act 2003, independent producers in 
the UK have already been awarded the right to retain secondary exploitation 
rights of the programmes they make for the public service broadcasters. But Five 
would not be in favour of a EU-wide definition of independent producers that 
embraced this concept. 
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Outright ownership of secondary rights is not necessary to defining an 
independent producer. For 20 years before the 2003 Act there was a thriving and 
expanding independent production sector in the UK; although typically producers 
had more limited contractual interests in secondary rights, there was no doubt 
they were genuinely independent companies.      
 
Furthermore, defining a producer in terms of ownership of secondary rights might 
inhibit some producers and broadcasters from agreeing deals in which a 
broadcaster kept some rights in exchange for paying a higher price.  
 
There is a clear need to maintain a balance between the legitimate interests of 
producers and those of broadcasters. A uniform re-defining of independent 
producers, irrespective of the national markets in which they operate, does not 
seem the best way to achieve this and runs counter to the principle of subsidiarity   
 
 
Channel 5 Broadcasting Ltd. 
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