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5 September 2005 
 

BY E MAIL : avpolicy@cec.eu.int  
 
 

SUBMISSION TO THE COMMISSION ON THE ISSUES PAPER CONCERNING 
‘THE RIGHT TO INFORMATION AND RIGHT TO SHORT REPORTING’ FOR 
THE AUDIOVISUAL CONFERENCE IN LIVERPOOL 

 
 

Executive Summary 
 
The FAPL very much welcomes the review process for the Television without 
Frontiers (TVWF) Directive, including the European Commission’s consultation of 
stakeholders at various stages of the review.  The FAPL attended the November 
2004 Focus Group meeting and at the request of the EC, the FAPL also made a 
formal submission, dated 14 January 2005, following the Focus Group meeting. 
 
The FAPL’s basic position continues to hold following the publication of the 
Commission’s July Issues Paper on “the right to information and short reporting”: 
no evidence-based case has been made for the change to the existing news 
access framework in the EU as outlined.  The existing framework is based on the 
Fair Dealing provisions of the EU Copyright Directive, and existing voluntary 
measures such as the UK News Access Code.  This establishes an appropriate 
and effective balance between protecting the public’s right to information through 
legitimate news reporting, and the protection of the intellectual property of rights 
holders.  
 
We fully support the principle of the public’s right to information.  Our agreements 
with broadcasters to whom we license use of footage on a live or other basis are 
expressly subject to the news access provisions that apply in that country. We 
accept and respect the editorial freedom of broadcasters in their news coverage.  
However, access to material for legitimate news reporting as envisaged under 
the existing framework must not be confused with commercial short extract or 
clip licensing.  There is a great concern that the proposals in the Issues Paper do 
so. 
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The FAPL believes that there has not been anything like a full assessment of 
why current legitimate news reporting provisions in the EU are not sufficient.  It 
follows from this that the FAPL considers that the policy options contained in the 
Issues Paper lack any basis in fact or substantive analysis and potentially 
threaten to undermine the intellectual property framework and the framework 
already in place to guarantee access to news in the EU.   
 
Should the Commission nevertheless provide such a factual and substantive 
analysis in support of a policy to change the existing framework, we believe that 
it is imperative that it fully and very carefully explores the implications.  Any such 
analysis would have to address the impact any change would have on the EU’s 
existing IP regime, the legitimate protection of IP rights by sports rightsholders 
and, critically, within the context of a potential revised cross-platform Directive. 
 
Our view remains that the status quo, based on well established copyright 
regimes, operates effectively to achieve the objectives of the Commission.  Any 
shortcomings should be addressed by implementing the current regime more 
effectively rather than introducing unnecessary additional regulation.  This was, 
as far as we were aware, the most supported view at the November 2004 Focus 
Group.   
 
Equally, the FAPL subscribes to the broad consensus view in favour of the status 
quo with regard to Article 3a and believes that the Commission draws what is the 
appropriate policy recommendation. 
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SUBMISSION TO THE COMMISSION ON THE ISSUES PAPER CONCERNING 
‘THE RIGHT TO INFORMATION AND RIGHT TO SHORT REPORTING’ FOR 
THE AUDIOVISUAL CONFERENCE IN LIVERPOOL 
 
Introduction 
 
This letter represents the detailed comments of the FA Premier League Limited 
(“FAPL”) to the Commission’s Issues Paper for the audiovisual conference in 
Liverpool concerning the ‘Right to information and right to short reporting’.  
 
The FAPL was founded in 1992 to create, manage and operate the top football 
league competition in England. The FAPL is responsible for marketing the 
competition as a whole, including broadcasting.  As such it is interested in 
creating and increasing interest in the competition, enhancing the media 
exposure of the competition and generating revenue to strengthen the 
competition and the long term future of the 20 member clubs who form the 
League each season. It aims to improve the experience of the league for all of its 
stakeholders and consumers, from the match attending supporters, to those who 
follow the competition, to the media and press both in the UK and elsewhere. 
 
The FAPL has built a strong record over the past 13 seasons of making the 
competition widely available to the public through the licensing of broadcast 
rights.  For example, television coverage of the FAPL is now broadcast in 195 
territories outside the UK to an estimated 517 million homes.  In the average 
week over the whole 2004/05 season (including non-FAPL league match weeks), 
1,386 hours of FAPL coverage were broadcast from 819 separate programmes 
with a total cumulative viewing audience for all international FAPL broadcasts of 
2.6 billion people. The public across the EU has very wide access to coverage of 
the FAPL and information about the FAPL competition through a plurality of 
sources 1.   
 
General Comments 
 
We very much welcome the review process for the Television without Frontiers 
(TVWF) Directive and the fact that the EC has consulted stakeholders and other 

                                                 
1 A member of the public in England can watch 138 Premier League matches live on pay-TV and all other matches in 
long form on a near live basis within hours of the match ending. A member of the public can watch full highlights 
programmes on Match days both on free TV together with full delayed coverage on Pay TV and can watch any 
regularly scheduled news bulletin on any channel on Television, whether they are an FAPL Licensee or not, and can 
see news reports make use of the pictures of the main incidents from a Match for 24 hours after they have first been 
broadcast.  Each news bulletin has complete editorial freedom as to how they report and as to what excerpts they use.  
A member of the public can listen to live commentary on national radio or a local radio station and get scores and 
updates on both national and local stations or log on for internet commentary and scoreflashes. A member of the public 
can see video clips, get team news and score updates on a mobile phone or through the internet, or read any of the 
national, regional or online newspapers to get reports on the matches, again all of whom can use stills, data, quotes and 
information with editorial freedom. 
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interested parties at various stages in the review process.  The FAPL was 
pleased to attend and intervene during the Focus Group 3 meeting hosted by the 
European Commission (the Commission) on 23 November 2004.  At the request 
of the Commission, the FAPL also made a formal submission, dated 14 January 
2005, following the Focus Group meeting.  
 
This submission builds on that letter and the views expressed continue to hold.  
We welcome this further opportunity for consultation with written submissions as 
well as subsequently through my attendance at the Liverpool conference.  
 
However, we are disappointed by the contents of the Commission’s 12 July 
Issues Paper. The paper paints an inaccurate picture of the debate on “short 
extracts” to date.  It does not accurately represent the positions given by rights 
holders such as the FAPL, and also creates a misleading impression of the 
motivations of those advocating change, such as news agencies, throughout this 
debate.  The paper is ill-defined.  It also appears to show a failure to distinguish 
between the commercial activity of licensing “short extracts”, or “clips”, on the 
one hand, and access to material for legitimate news reporting on the other.   
 
The FAPL fully understands and appreciates the important principles of 
legitimate news reporting which are carried through existing copyright law and 
related fair dealing provisions, codes and protocols. This is reflected by the fact 
that the exclusivity in all our agreements with broadcasters to whom we license 
use of footage on a live or other basis is expressly subject to the fair dealing and 
news reporting provisions that apply in that country.  The FAPL respects editorial 
freedom of broadcasters in the way that they cover news events relating to our 
competition.   
 
Our experience is that an appropriate balance has to be struck between the 
interests of rights holders and the protection of intellectual property rights, and 
the protection of rights to information through legitimate news reporting.  Our 
view is that this is addressed through the existing copyright framework and fair 
dealing. 
 
We have a great concern that the Issues Paper appears to give undue weight to 
the commercial interests of agencies seeking access to material and events for 
the purposes of promoting third party commercial clip licensing businesses.  It 
should not be the objective of the European Union to create opportunities for 
some interests to derive commercial gain, undermining the comprehensive and 
mature intellectual property rights regime under the guise of “public interest”.  
Ultimately, that would not be in the public’s interest.  
 
We set out our more detailed comments to the paper below and look forward to 
debating the matter with the Commission and other interested parties at the 
Liverpool conference. We would ask the Commission to move forward the 
revision process with the same transparency and openness with which the 
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majority of the debate has been conducted prior to the publication of the Issues 
Paper, and urge the Commission to proceed with an evidence-based approach 
through to the conclusion of its consultations and deliberations.  
 
Our view remains that the status quo, based on the well established copyright 
regime, operates effectively to achieve the objectives of the Commission.   
 
Specific Comments 
 
Set out below are specific comments on the Issues paper (the relevant quotes 
from the paper being set out for ease of reference in bold underlined). 
 
1.1. The position of the experts  
 
In general terms, the usefulness of this provision has been recognised, 
though some broadcasters consider that Article 3a of the TWF Directive 
undermines free competition in the internal market. The positions of the 
professionals in total point to a broad consensus in favour of the status 
quo. 
 
We are pleased to note that on events of major importance, the Commission 
paper fully reflects the substance of the Focus Group discussion and 
consequently draws what we believe is the appropriate policy recommendation.  
 
2.1. The challenges  
 
In Consultations and contacts over the last few years have shown that the 
failure to coordinate legislative, regulatory or conventional rules for making 
short reports from programmes produced by a broadcaster in one Member 
State available to a broadcaster in another Member State under its right to 
information prejudices the transfrontier movement of information 
programmes and exercise of the basic right to information. 

 
This paragraph provides an inaccurate account of the debates that have taken 
place in the public consultation. No substantial evidence beyond a few specific 
and local examples has been presented to support claims that a generalised or 
material EU problem exists.  Nor therefore that any such problem stems from a 
“failure to coordinate legislative, regulatory or conventional rules for making short 
reports from programmes produced by a broadcaster in one Member State 
available to a broadcaster in another Member State…”.   
 
In fact, we would contend that the current news reporting framework operates 
effectively to ensure that the public’s right to information is protected.  To the best 
of our knowledge, the FAPL has not encountered any specific examples of 
problems across the EU, nationally or cross-border, with access for the purposes 
of legitimate news reporting. 
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Those advocating change have acknowledged that they must provide concrete 
examples to support their position.  Despite calls throughout the current process 
for this, no substantive evidence has been provided. We would welcome details 
of any problems to which the Commission has had regard, and its detailed 
assessment of these, and the Commission’s view as to why they are such as to 
merit consideration of a fundamental shift in the long standing legal regime. 
 
Indeed, the current process and in particular the Focus Group meeting revealed 
that there is no clear or shared understanding of any problem that EU 
intervention would actually intend to address.  In these circumstances, we do not 
believe that the Focus Group or the debate that preceded it has demonstrated 
any substantive case that further action in this domain would add value to 
existing measures in place (the Fair Dealing provisions of the EU Copyright 
Directive, and existing voluntary measures such as the UK News Access Code).  

 
The consultations also enabled it to be argued that the non-existence of 
transfrontier access rights to programme extracts for use in information 
programmes may threaten pluralism, since many European Union 
broadcasters do not have sufficient technical means or financial resources 
to bear the cost of the systematic marketing of exclusive broadcasting 
rights to certain major events which are heavily mediatised. 

 
The current news reporting regime in the EU, which comprises the fair dealing 
provisions of the EU’s Copyright Directive, as well as national and voluntary 
codes of practice, ensures that broadcasters can obtain access to short extracts 
for legitimate news reporting.  
 
Whilst we very much support the Commission’s principled position with regard to 
the public’s right to information through a multitude of sources, we would 
question the Commission’s assertion that the current status quo in any way 
threatens media pluralism, particularly in the absence of any evidence of 
problems. We would argue that given the number of broadcast, print and new 
media information channels that exist across Europe, the public already benefits 
from a large variety of diverse sources with editorial independence across 
different platforms. In fact, the range of media through which the public can not 
only follow match action under licensing arrangements, but also access news 
relating to our competition and indeed many other sports continues to grow. 
Again, we would welcome examples of any situations where media pluralism has 
been threatened as we have not been provided with any.  The implicit position in 
the paper that pluralism is threatened is unsubstantiated. 

 
In addition, we would refer to the fact that the existing copyright and legitimate 
news reporting frameworks ensures that broadcasters seeking access to short 
extracts for news reporting are able to do so with no financial burden beyond 
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limited technical costs, for instance where the broadcaster wishing to make a 
legitimate news report is able to record the output of a rights holder “off air”. 
 
The Commission Services noted that public service broadcasters and 
some Member States consider that a statutorily harmonised right to access 
newsworthy events should be established at European level. Other Member 
States were more sceptical; private broadcasters and rights holders 
considered this to be a matter for voluntary codes and firmly reject any 
notion of right of “access” to such content. 
 
The assertion that “public service broadcasters consider that a statutorily 
harmonised right to newsworthy events should be established” does not 
represent, to the best of our knowledge, the position of public service 
broadcasters – many of which we understand to be opposed to further action in 
this domain.  
 
The summary of the position of rights holders on access to short extracts simply 
does not reflect the FAPL position or that expressed by other rights holders at the 
Focus Group meeting and throughout the Commission’s consideration of this 
matter. We have never rejected the “right of access”, and have underlined on 
several occasions the importance we attach to the public’s right to information 
through legitimate news reporting. What we have consistently questioned is the 
need to introduce a new right in the Television without Frontiers Directive, given 
the existence of the framework created by the EU Copyright Directive, fair 
dealing and voluntary codes and protocols.  What we reject is the creation of a 
new right as envisaged in the Issues Paper proposals. 

 
We do not believe that the EU need take further regulatory action as regards 
short extracts for news reporting since the current framework establishes an 
appropriate and effective guarantee of both the public’s legitimate right to 
information and the protection of intellectual property rights.  We are therefore of 
the view that the Commission should focus on ensuring that those Member 
States which have not yet implemented the provisions of the Copyright Directive, 
should now do so, rather than considering any new legislative instrument.   We 
understand this to be the view of DG Internal Market, which has responsibility in 
this area.   
 
The press agency representatives also wanted to be given the right of 
access to extracts of events worthy of media interest as part of the service 
they render to broadcasters that do not have the technical capability or 
financial resources to acquire broadcasting rights. 
 
This paragraph mixes the two concepts of the licensing of rights and the issues 
of access to short extracts for the purposes of legitimate news reporting.  As 
stated above, the existing news reporting framework, including the Fair Dealing 
provisions of the Copyright Directive, enables broadcasters to obtain short 
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extracts for legitimate news coverage even if they choose not to acquire 
broadcasting rights.  Furthermore, the existing provisions ensure that there is 
little financial impact, for instance where the broadcaster wishing to make a 
legitimate news report is able to record the output of a rights holder “off air”.   
 
The public interest is already served by the current arrangements. There is a real 
danger that those advocating change could use any EU intervention as a means 
to by-pass the intellectual property rights framework for their own commercial 
purposes, dressed up as being in the interests of legitimate news reporting.  The 
Commission itself (as has the Council of Europe) has acknowledged that the 
motivations of the news agencies here are not some kind of public service role, 
but are commercial.  
 
2.3 The options  
 
Considering the challenges and the positions adopted during the 
consultations, two options could be considered: 
 
To specify in the future directive that trans-frontier access to short reports 
for use in information programmes should be non-discriminatory. Member 
States which already have conventional rules or agreements on the 
retransmission of audiovisual extracts would have to introduce a provision 
requesting other Member States to ensure that broadcasters within their 
jurisdiction give other Member States’ broadcasters non-discriminatory 
access to programme extracts for use in information programmes. 
 
According to the experts asked, this solution might offer greater legal 
certainty than the exceptions under Directive 2001/29/EC, which are 
optional for the Member States. 
 
To establish in the future directive a right of trans-frontier access to 
programme extracts for use in information programmes and to specify the 
applicable conditions: the events covered, the beneficiaries of this right, 
the duration and the destination of the extracts. 
 
Given the strong body of opinion expressed in favour of maintaining the status 
quo in the Focus Group, and the absence of any compelling, or indeed any, 
evidence of a generalised or material EU-wide news reporting problem, we are 
concerned that the Commission does not even include this option.  It was, as far 
as we were aware, the most supported view. 
 
We do not believe that the Commission needs to legislate further in this domain.  
The public’s right to information is secured through existing European and 
national legislation together with codes of practice, which already delineate the 
use of short reporting. The Commission’s Internal Market Directorate General 
raised a fundamental concern at the November 2004 Focus Group that creating 
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an EU right to short extracts would be incompatible with the EU’s international 
copyright obligations – including the Berne Convention and the TRIPS 
agreement, as well as the EU’s own Copyright Directive. There is already a 
mature legal regime that the DG Internal Market clearly believes operates 
effectively in this area.   
 
Given the Commission’s recent drive for better regulation, we question the 
necessity even of considering adding new legislation to the already extensive 
body of intellectual property law. In line with the principles of better regulation the 
Commission should therefore encourage Member States to use the existing legal 
provisions rather than introducing new legislation in this area. Moreover, the 
introduction of further legislation enshrining a new harmonised EU right to 
information would appear to run counter to the Commission’s fundamental test 
for any legislation – that it is appropriate and proportionate to the objectives 
pursued. 
 
In this respect, the Commission should seek to ensure that existing EU legislative 
measures (principally the provisions of the Copyright Directive) are fully 
implemented by Member States (complemented where necessary by voluntary 
measures).  This would address the principle that the public’s legitimate right to 
information is adequately protected through news access, while properly 
safeguarding the legitimate rights of rights holders. Rights holders are entitled 
under national and European copyright law to protection, as are those parties to 
whom they have granted rights and who, in turn, invest heavily in developing the 
product that consumers – i.e. the public – want.  To go further would contradict 
the Commission’s principles for regulation of the audiovisual sector in the digital 
age, that “regulation should be the minimum necessary to meet those objectives” 
and “be enforced as closely as possible to the activities being regulated.” 2 
 
In relation to the two options proposed by the Commission, we would require 
considerably more detailed information on the policy proposals to be able to 
comment more substantially. The Issues Paper is ill-defined and does not set out 
a clear position. However, as set out above, our basic position remains that such 
further detailed analysis is not necessary.  We would continue to support the 
status quo.  
 
Conclusion 
 
We very much look forward to continue playing a part in the review process. If in 
the meantime, you should have any queries, or you would wish to receive further 
detail about our submissions, please do not hesitate to contact me. 
 
The FA Premier League 
5 September 2005 
[WB] 
                                                 
2COM(1999) 657 final 


