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Executive Summary 

 
France Telecom welcomes the process of revision and will support a balanced and 

careful approach by the Commission. France Telecom  endorses the Commission’s constant 
willingness to consider the different viewpoints and to adopt a forward looking approach.  

France Telecom, a  pan-European operator, is an important player in audiovisual and 
multimedia markets. The France Telecom Group has been active in this area for some time 
and believes this area of business to be a key segment of its strategy. France Telecom already 
plays a leading role on the Internet market in Europe. The objective is to promote editors 
and energise the presence of content providers.  

There is enough incentive for market players to innovate in order to satisfy consumer 
demand and provide new services as well as choice of providers and platforms. Regulatory 
intervention is justified upon evidence of market failure to deliver the desired objectives. The 
Commission should not try to pre-empt the shaping of a new market. In other words, it is 
more recommendable to trust the market than to try to regulate technology. The EU’s 
media regulation must promote diversity and competition and facilitate the transition to 
digital modes of delivery. 

Our vision of the new on-line world suggests that the changes in the legislation should 
accommodate the changes of the e-communications market. We deemed the Information 
Society framework sufficient to deal any questions pertaining to this market.   

Therefore we fully support the two tier approach to regulation based on concepts of 
linear and non-linear services provided that this already established separation between 
traditional broadcasting and interactive on demand services is not blurred but maintained. 

In an on-line world - that is far from being unregulated - self regulation 
instruments and code of conducts are likely to be the most appropriate tools to regulate 
some societal issues like the protection of minors. They are carefully implemented by 
Member States and the industry committed itself to this approach.  

Nevertheless, France Telecom understands the willingness to adapt the content 
regulation at Community level so as to keep up with technological developments. The idea 
per se of a two tiers option may look attractive especially to benefit from a further 
harmonisation of the societal issues ( protection of minors, human dignity…). General interest 
objectives cannot always relied on the mere application of competition law. However, such an 
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option may still require some further and detailed study of the pros and cons especially to 
assess wether the existing instruments are not working properly. 

Considering this, the obligations imposed on audiovisual content services should  be 
limited to include general principles, leaving specificities to the horizontal existing directives. 
The e-commerce directive, for instance, provides a high level of protection of objectives of 
general interest, in particular the protection of minors and human dignity, consumer 
protection and the protection of public health. Furthermore, the revised directive has to be 
consistent not only with the existing Information Society Framework but also with other 
directives: the proposed service directive, data protection and privacy, Rome and Brussels 
regulation. All these tools are major enablers of the internal market focusing on how to 
remove obstacles. 

In order to foster the European electronic communications market, France Telecom 
would like to reiterate its strong support of the country of origin principle as a guiding 
principle for the regulation of new services and as “the core of the Television without 
Frontiers directive”. In the field of e-commerce it provides an enabling mechanism for the 
provision of the services. 
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Introduction 
 

Following its communication "Principles and Guidelines of the Community’s 
Audiovisual Policy in the Digital Age »1, the Commission defined the framework of its 
upcoming action for the audiovisual sector opening then the process of the revision of the 
"Television without frontiers »" directive. In 2003, in its Communication on the future of 
European audiovisual regulatory policy2, taking into account the progress of the so-called 
“convergence” and the potential changes in the structure of the audiovisual market, the 
Commission introduced the idea of a thorough revision of the TVWF directive and initiated 
expert focus groups to deal with these issues. The present consultation is a logical output of 
this previous work. 

France Telecom welcomes the process of revision and will support a balanced and 
careful approach by the Commission. France Telecom  endorses the Commission’s constant 
willingness to consider the different viewpoints and to adopt a forward looking approach.  

Before sketching the outline of market developments and of defining the most well-
suited regulatory framework, we shall introduce briefly France Telecom’s commitment in 
audiovisual services and more broadly in the new media, so as to better illustrate this 
important aspect of our activities and the originality of our approach based on an open model 
and of partnerships. 

First, we would like to stress that France Telecom, a  pan-European operator, is an 
important player in audiovisual and multimedia markets.  The France Telecom Group has 
been active in this area for some time3 and believes this area of business to be a key segment 
of our strategy. 

 France Telecom already plays a leading role on the Internet market in Europe 
(Wanadoo is a recognised brand name) and is, in this way, prolonging its pioneering role in 
telematics while benefiting from its experience in this field (the well known “kiosque” 
approach). The objective is to promote editors and energise the presence of content 
providers.  

France Telecom intends to become one of the leading players of the on-line 
multimedia world in Europe. This strategy is grounded in the determined development  of 
high-speed Internet access, in France and other countries in the European Market were we 
operate. This means high investment and permanent innovation to bring to the market the 
products expected by our customers, often within the framework of global offerings. 

 

A diversified presence 
France Telecom, either directly under its brand name or via its subsidiaries, is 

currently present in many audio-visual segments in France as well as in Europe. Via its 
international co-ordination pole GlobeCast, France Telecom also provides a world-wide 
service of satellite transmission. France Telecom Reportages, another subsidiary, handles 
satellite transmission services for live reporting.  

                                                 
1 COM(1999)657 final. 
2 COM (2003)784 
3 In 2004 France Telecom sold its cable subsidiary in France. 
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The subsidiary called Viaccess is present in the access control service offering and 
interactive television applications. The Viaccess system is sold on a great many toll-TV 
markets around the world (€2 billion Pay TV revenues secured, 80 Digital TV operators, 
deployed in 30 countries, and installed in 12 million home devices). In particular, it stands out 
from its competitors by its open system4 and by its forward-looking  approach to 
interoperability among distributed services and competitor access platforms. Naturally  its 
field of development is that of toll TV in all its forms (subscription, interactive and 
transactional applications, pay per view, duration-related payment, "video on demand "). 
Viaccess was notably the pioneer in making « made to measure » distribution systems which 
have enabled its clients to innovate commercially.  

Viaccess is also paving the way for an increased content protection solution through 
the development of DRM. This will not only open up new business opportunities for content 
providers but also allow our clients to bring innovative business models. Viaccess multiple  
DRM solutions are an answer to the expectation of rights owners and distribution 
infrastructure operators. With Viaccess at the heart of convergence, France Telecom is 
offering to packagers, rights owners and rights holders a range of content protection solutions, 
available on all digital infrastructure (broadcast, broadband, mobile). 

Today France Telecom acts as distributor of content for the residential markets in 
Europe via its fixed and mobile networks. France Telecom was one of the first 
telecommunication operators to introduce TV on DSL services (MaLigne TV )(as early as 
December 2003): real interactive television giving users the ability to arrange their own 
program through an access to cinema and television on demand. MaLigne TV offers its 
customers, access to different packages of TV channels via their telephone lines, (each 
package delivers more than 100 TV channels) from streaming to cinema programs and VOD. 
MaLigne TV is based on a platform of services developed by Thales, and the DRM of 
Viaccess using a Smartcard. The system uses a three levels validation scheme: theViaccess 
system, STB and customer account identification and finally the telephone line identification. 
Unlike the Internet, this is a closed network, this means that only France Telecom’s partners 
can deliver programs to identified MaLigne TV’s customers. France Telecom has partnered 
with the two French satellite bouquets: TPS and the Group Canal Plus via “Canal Satellite” 
and “Canal Plus numérique”. Coverage is expanding and in all, 6 million French households 
can now receive MaLigne TV.  

Orange introduced its video services in december 2004 together with its 3G offer 
(Orange Intense). As of June 2005, Orange France became the mobile operator with the 
largest TV offer (42 channels as well as other video (300 new video programs available each 
week) and music services built also through partnerships. 85 % of the French population can 
have access to these new broadband mobile services ( 3G or EDGE).  

  

How to intervene? 

Trust the market players and facilitate investment and innovation 

France Telecom would like to quote the Commission and to back its caution towards 
excessive interventionism. In its report on The development of digital television in the 
European Union  it leads it to conclude -  while recommending avoidance of too static a 
regulatory approach - : “ Extensive regulation – whether sectoral or under competition law – 

                                                 
4 The internal specifications have been published. 
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risks slowing technical progress paradoxically prolonging the “bottlenecks” it sets out to 
address”5. It deduces from this “In accordance with the general Commission approach, 
regulation should be limited to what is indispensable and should not hinder the 
development of markets and in particular of innovative services.”6. 

There is enough incentive for market players to innovate in order to satisfy consumer 
demand and provide new services as well as choice of providers and platforms. Regulatory 
intervention is only justified upon evidence of market failure to deliver the desired objectives. 
The Commission should not try to pre-empt the shaping of a new market. In other words, it is 
more recommendable to trust the market  than to try to regulate technology . To trust the 
market players, who are bound to increase in number, logically means initially leaving it up 
to competition law except of course to ensure achievement of the general interest objectives. 

The Commission should support development of this emerging markets and focus on 
the removal of barriers for its development in particular the access to content to reflect new 
business models and delivery platforms. 

 

Markets development and their consequences on regulation 

In its approach to the various fields (broadcasting, e-commerce, electronic 
communications, Information Society services) the Commission must make sure that it keeps 
to the declared principles of minimal regulation and also the principles of better regulation to 
take into account both convergence but also an increasing mixture of players coming from 
different horizons (as well as the financial sectors and mass retail as regards e-commerce). 
Four main industries will be involved in shaping the convergent market: the consumers’ 
electronic, equipment and software industry, the content industry and the telecom sector. The 
telecom sector is no longer reserved to telecom operators, new inter-modal competition is 
prevailing. It is also a question of consistency of the whole approach which above all should 
facilitate the development of these new markets and avoid creating inequalities of treatment 
likely to lead to legal insecurity.   

According to our vision of the coming trends, we are now going through a drastic 
change. We are entering the second phase of the creation of an ICT enabled mass market: on-
line multimedia where communication networks together with content services will be 
accessed via different terminal devices and through different platforms, providing convergent 
services in competition. This convergence of terminal devices, networks, platforms and 
content will modify existing business models and bring some new ones. This already is 
illustrated with VoIP (Voice over IP) but as well with VoIP (Video over IP!). 

Among these drastic changes, it should be stressed that we are leaving the legacy 
world of one-to-one communications (traditional telephone service) and one-to-many ( 
traditional broadcasting services) to enter the new world of many-to-many. In this new 
environment the legacy services, be they audiovisual or telephony, will only become a subset 
of services. 

Our vision of the new on-line world suggests that the changes in the legislation should 
also accommodate the changes of the e-communications market. We deemed the 
Information Society framework sufficient to deal with most of the grey areas.  

                                                 
5 “The development of digital television in the European Union », COM(1999)540 final p.30. 
6 Id. p.31. Emphasis added. 
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Therefore we fully support for  the two tier approach to regulation based on  concepts 
of linear and non-linear services and we conclude that this already established separation 
between traditional broadcasting and interactive, on demand services should not be blurred 
but maintained as it was the case in the communication on “Barriers to widespread access to 
new services and applications of the information society through open platforms in digital 
television and third generation mobile communications” 7. The definitions were summarised: 
“Services that are transmitted point to point, such as video-on-demand or the provision of 
commercial communications by electronic mail, are also Information Society 
services…Television broadcasting within the meaning of Directive 89/552/EEC8 and radio 
broadcasting are not Information Society services because they are not provided at individual 
request. »8

 

The emphasis on individual request (or the lack of) is very important as it points to the 
growing empowerment of consumers. User control, as opposed to the traditional publisher 
control, is a key criterion to set the limits between linear and non-linear services. Again, this 
was nicely illustrated by a diagram from the Commission report on “Audivisual content in the 
digital age”9. By the same token, in an on-line world - that is far from being unregulated 
-  self regulation instruments and code of conducts are likely to be the most appropriate 
tools to regulate some societal issues like the protection of minors. They are carefully 
implemented by Member States and the industry committed itself to this approach. For 
MaLigne TV, France Telecom already introduced a parental control device. Although we 
acknowledged that these societal issues stand as exemption from the application of the e-
commerce directive10 and that therefore including them within the scope of the TSF directive 
will bring further harmonisation, it may suffice to leave it to members states along the line of 
the Council Recommendation of 1998. 

Nevertheless, France Telecom understands the willingness to adapt the content 
regulation at Community level so as to keep up with technological developments. The idea 
per se of a two tiers option may look attractive especially to benefit from a further 
harmonisation of the societal issues (protection of minors, human dignity…). General interest 
objectives cannot always relied on the mere application of competition law. However, such an 
option may still require some further and detailed study of the pros and cons especially to 
assess wether the existing instruments are not working properly. 

                                                 
7 Communication on “Barriers to widespread access to new services and applications of the information society 
through open platforms in digital television and third generation mobile communications”, COM(2003) 410 
final.  
8  Communication, p.8. 
9 Op.cit. 
10 As described in the papers : “exemptions from the law of the country of origin on grounds of public health, 
consumer protection, public order, affront to human diginity, etc.” 
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In any case, for a telecom operator as well as for other players, convergent services 
mean complexity, as well as some uncertainty about business models. From that perspective, 
extending the regulation of yesterday to the services of tomorrow may not be the right recipe 
to foster the growth of services in keeping with the revised Lisbon agenda. Extending the 
existing regulation to unpredictable new services will yield more uncertainty and confusion. 
One should start from the point of view of the growth of services and then see whether 
regulation is still needed for some subset of services such as « traditional » broadcasting 
services supplied by “linear” broadcasters. 
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Issue Paper 1 – Rules applicable to the Audiovisual Content Services 

France Telecom is ready to consider carefully a two tier option, including new 
definitions of audiovisual content services and linear audiovisual services. However, we need 
further clarification about the real scope of the second tier. 

If we read meticulously all issues papers, one can have the impression that by simply 
asking whether, in each case (protection of minors and human dignity, advertising rules, right 
to information and commercial communications) the scope will unavoidably become all-
encompassing. France Telecom is ready to consider an increased harmonisation to cover the 
societal issues, although this can also be achieved through self regulation instruments and 
codes of conducts, but will certainly not back any undue extension of legacy regulation to 
new services. Non linear services shall refer to information services and abide by the e-
commerce directive.As for the definition of “audiovisual content services”, it is equally on the 
European level that one should address the question concerning a clear division of 
responsibilities among channel and service editors, multiplex operators and service providers 
who take care of broadcasting. The new functions that are emerging must be defined on a 
Community level with a view to ensuring harmonisation as it has just been done in the 
framework of e-commerce, this being all the more important since the two areas (audiovisual, 
e-com) are now interfering with each other. However, this must rely first and foremost for 
non-linear services on the existing Information Society framework. The already quoted 
definitions (see p.4) from the Commission‘s communication could be re-introduced in the 
directive to avoid any misunderstanding. 

One must take into account the fact that these coming changes will introduce new 
commercial models not only for delivery  and choice of services to consumers but also for 
interoperability and interconnection as well as to access to content that will be better suited to 
the development of future services. It is most likely that these models will not be based on 
current time and distance (usage) but rather on volume/ capacity which means that services 
would be interconnected without needing any commercial agreements between the service 
providers and the carriers. Email already uses this model and it is one of the main trigger of its 
growth. In such an environment the Information society framework is more fitted to 
accommodate the changes.  

Otherwise there is a serious risk that the new legislation will not be effective to deal 
with the issues arising. For instance, it is not very clear how linear services regulation can be 
applied (and by whom) to pod-casts type services and other user created content classified 
under current proposals as linear. The notion of a "content service provider" should be defined 
in a consistent way. The current definition seems to have two alternatives: 

- The person that has editorial responsibility for content or   

- The person that determines the manner in which content is organised.   

The impact we foresee will vary depending on the chosen definition but it still raises 
more questions that it brings answers (i.e if obligations are imposed on the editor of the 
content, who will enforce them?). The answer was and still is obvious for those cases where 
the provider has a direct contractual relationship with the editor not so for ISPs but, as 
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explained, this world is changing quickly. If the second definition was accepted that will 
burden the provision of audiovisual services however the role of intermediaries in this case is 
not obvious either. Here again, the role of intermediaries is well defined in the e-commerce 
directive and the applications of these provisions will need to be expressly addressed. 

Considering this, the obligations imposed on audiovisual content services should be 
limited to include general principles, leaving specificities to the horizontal existing directives. 
The e-commerce directive, for instance, provides that it must ensure a high level of protection 
of objectives of general interest, in particular the protection of minors and human dignity, 
consumer protection and the protection of public health. Therefore, it already contains 
provisions for the protection of minors (whereas 10, article 16,e), commercial 
communications (articles 1 and 6), information to provide (article 5). 

Furthermore, the revised directive has to be consistent not only with the existing 
Information Society Framework but also with other directives: the proposed service directive, 
data protection, privacy, European contract law (review of the distance selling directive…), 
Rome and Brussels regulation... All these tools are major enablers of the internal market 
focusing on how to remove obstacles. 

In order to foster the European electronic communications market, France Telecom 
would like to reiterate its strong support of the country of origin principle as a guiding 
principle for the regulation of new services and as “the core of the Television without 
Frontiers directive”. In the field of e-commerce it provides an enabling mechanism for the 
provision of the services. This also holds for the services directive still hotly debated. We 
think that the concerns of some Member States may be grossly overestimated and that the 
European Court of Justice case law is sufficient to ease out these concerns. 

On territorial competence the idea of following a procedure established by the VAT 
directive an already supported by France Telecom seems wise enough. 
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Issue Paper 3 – Cultural Diversity and Promotion of European and Independent 
Audiovisual Production 

As for media pluralism, the goal of fostering cultural diversity is a major one, but here 
again it remains to be seen whether the means to achieve this goal should also be reviewed. 
Quotas were designed to promote cultural diversity but also as some kind of mandatory 
investment obligations for an undercapitalised/ heavily fragmented audiovisual industry. The 
questions to raise are: are such obligations still needed if new powerful players are committed 
to invest to supply the content their customers expect? What the means needed now to foster 
diversity? 

Before extending any existing obligations for linear services to non-linear services, a 
thorough assessment is needed and, as proposed; a “clause de rendez-vous” may be a relevant 
option, an option that is less likely to jeopardize nascent services. In any case the EU‘s media 
regulation must promote diversity and competition and facilitate the transition to digital 
modes of delivery. 

France Telecom would like to draw the attention of the Commission of a potential risk 
to weaken the EU position during the WTO negotiations. It is not unlikely that some States 
will consider that extending quotas to non-linear services may amount to a back-track in terms 
of commitments. It then may be treated as an obstacle to the development of cross-border 
electronic commerce.  

France Telecom is in favour of a clarification of the concept of “independent 
producer” and deems it appropriate to strengthen secondary rights so as to cover rights for 
VOD and to improve their accessibility. Strengthtening the role of independent producers will 
foster competition and diversity and contribute to better serve the need of new players while 
supplying new ad hoc contents. 
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Issue Paper 4 – Commercial Communications 

The e-commerce directive already provides for commercial communications 
obligations imposed on information society services. As a consequence, the definitions and 
provisions of the new directive should not introduce new obligations that would be irrelevant 
or impracticable to information society services. Therefore, only a general principle should be 
introduced in the new directive regarding commercial communications or a reference to the 
horizontal applicable instruments. 

For the identification of commercial communications France Telecom agrees with the 
the Commission and considers that the “existing principles remain valid”(p.4).  

France Telecom is in favour as well of improved customer information : 

- applying common rules for advertising and sponsorship,  

- to simplify and clarify the rules for product placement, product presentation and 
identification of the sponsor along the lines of the directive on “unfair commercial 
practices” and the 2004 communication interpreting the TWF directive. 

Here we would like to emphasise the need for consistency between all the legal 
instruments and the existing directives (see issue paper 1). Most of these directives are trying 
to ensure a higher level of consumer protection while removing the obstacles to the internal 
market (see for instance the communication on the revision of the consumer protection acquis 
on European contract law). A more coherent path to reach the two objectives may well be 
through an harmonised consumer protection legislation rather than an addition of sectoral 
protections (distance selling, audiovisual services…). 

France Telecom also agrees with the consensus established by the Commission about 
the quantitative rules: “such quantitative limits make little sense for on-demand services”. 



 12 

 
 

Issue Paper 5 – Media pluralism 

Media pluralism is obviously crucial for the democratic process, this remains a main 
objective. However if the goal remains, we may still ask the question of how to achieve this 
goal. Traditionally in Europe, for reasons also linked with the issue of the scarcity of 
spectrum, the focus was on “internal pluralism” versus the US approach based on the concept 
of the “market place of ideas”. In an era of abundance of delivery platforms and devices to 
access content, it may be wise at least not to rush to extend this former approach allowing for 
the market to develop and later assess whether the development of new services and 
availability of new platforms can achieve the objectives of the Commission from this 
perspective. 

Concerning media concentration, according to the analysis of the US economist Eli 
Noam (director of CITI, University of Columbia), the older the media is, the less concentrated 
it becomes (broadcasting and above all telecommunications being obvious examples 
especially if one takes a look back at the situation say twenty years ago). Prior to the FCC 
decision to further deregulate this market, the FCC introduced for its preliminary analysis a 
diversity index, it may be worth taking a closer look at this index before considering any new 
line-of business or cross-ownership restrictions.   

However, basically this should be left to the Member States to decide and one must 
emphasize that, for example, the French government decided to relax some of the restrictions 
on cable ownership. So we also agree with the conclusion of the report quoted by the 
Commission that “it is difficult to propose any kind of harmonisation of rules between the EU 
Member States”. 

A last point to consider, is the mere fact that telecom operators as new players in this 
field are also acting as enablers of competition allowing new service providers to innovate. 
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Issue Paper 6 – Protection of Minors and Human Dignity, Right of Reply.  

Protection of minors and the right of reply are already dealt with in other instruments, 
and already apply on information service providers.  

Therefore, France Telecom does not object to the introduction of provisions on 
protection of minors and the right of reply in the new directive as a general principle, and 
would like to see these minimum obligations accompanied by the mention « whenever 
feasible » as the way to implement such a right in a mobile world remains unclear. France 
Telecom suggests just adopting the principles at the European level and leaving the 
implementation to the Member States.  

Whilst we fully support the high level principles of Human dignity and right of reply 
we do not believe extending regulation will achieve the desired objectives. In line with the 
principles of better regulation, any proposals should be completed with a detailed impact 
assessment of the consequences of regulation and ensure an evidence based approach is 
followed.  

 


	Trust the market players and facilitate investment and innovation

