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REMARKS OF FIAD ON THE PUBLIC CONSULTATION 
FOR THE REVISION OF THE DIRECTIVE TELEVISION WITHOUT FRONTIERS 

AND MORE PARTICULARLY ON THE ISSUES PAPER 
FROM THE EUROPEAN COMMISSION FOR THE LIVERPOOL CONFERENCE 

 
 

 
 
FIAD welcomes the opportunity offered by the European Commission to express remarks on 
the ‘issues papers’. We want to present some general remarks and some more specific 
remarks on each document. 
 
 

 
GENERAL REMARKS : 
 
The European Commission has prepared quite pertinent issue papers on juridical and 
economical questions regarding the revision the directive ‘Television without frontiers’. That 
way of doing, which gives consideration to the evolution of techniques and to a necessary 
adaptation of regulations to that evolution, must be completed by having in mind the concerns 
of cinema people. We are sure that these concerns are also shared by European policy makers 
and should be kept in mind during any thinking on the future of the broadcasting of images in 
Europe. 
 
 
A political and cultural concern : 
 
Europe remains far from its citizens. At the origin of the European construction there was the 
wish to avoid the come back of armed conflicts which have so much left their mark on our 
continent : putting together coal, iron and creating a common agricultural policy were the first 
steps of the construction. What for thousands of years was permitting war or was the aim of 
war was now the object common policies. 
 
The new generations consider peace in Europe as something granted and are no more 
concerned by what was the commitment of the founding fathers of Europe ; all the steps of the 
European construction, when they go into practice, do not seem to bear reconsideration and 
are accepted facts. The European citizen finds normal not to have to show his passport within 
the Schengen zone or to have to change money within the euro zone. Whatsoever his 
perception of an ‘European citizenship’ remains limited : just look at the debates regarding 
the European constitution, the subsidies or the reform of the CAP ! 
 
European policy makers cannot ignore that state of things. It is being tried to bring Europe 
closer to the citizens in better explaining how the institutions work, but the knowledge on 
culture and the ways of life in the other countries remains essential to the rising of that 
European citizenship. 
 
Among all the means of expression, images are the most able to reach easily the European 
citizen, making him familiar with the landscapes, the ways of life and the cultures of the other 
countries. 
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Film, either a documentary showing what happens somewhere else or a fiction telling a story, 
is fully adapted for that. Its release in cinema or on television is a concern for policy makers : 
the MEDIA program brings support to production, distribution and exhibition and comes to 
support the action of cinema people. 
 
 
Films in cinema – films on television : to comfort the MEDIA program with the directive 
Television without frontiers : 
 

- film production : 
 
Cinematographic production in the twenty-five member States of the European Union has 
reached a significant level : 764 films in 2004, according to the European audio-visual 
observatory, against 491 in 1994. In the fifteen former member States the production went 
from 446 titles to 689 : so the increase is important in all the countries of the Union. 

 
- film in cinemas : 

 
In the cinemas the admissions rose from 870 millions in 1999 to 1.005 billion, this result 
coming from the action of the cinema industry and the support of administrations. The market 
share of European films is 26.5%, for films called ‘rest of the world’ it is 2.1%, the most 
important share being for American films with 71.4%. 
 
If the market share of European films is not to be neglected, it is small if one looks at the 
share of European non national films, around 6 or 7%, the MEDIA program strengthening by 
and by film release in cinemas. One must sustain these efforts in providing the program 
MEDIA 2007 with adequate funding : that is not on the agenda of the Liverpool conference 
but that must be kept in mind. 
 

- film on television : 
 
Televisions channels on average allocate 10% of the films they broadcast to European non 
national films (ENN films). 
 
Since 1989 the combined effects of the MEDIA program and of directive TVWF have 
allowed the construction of an European industry for audio-visual and cinematographic 
programs : the number of films produced each year is the evidence of that. 
 
But the release of films on television remains insufficient : 
 
- statistics cover averages : in some countries, producing countries, the broadcast of ENN 
films is close to nothing ; survey made for the preparation of the Liverpool conference shows 
that ‘small countries’ have a significant percentage of broadcast. It is the same for countries 
which are in the linguistic or cultural area of a ‘large country’. 
 
- the economical problem is crucial for the good health of the cinematographic sector : 
 

- access to sales for television for films and additional revenues for producers and 
distributors 

- better knowledge for spectators / tv viewers of the films produced in Europe 
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Essential points : 
 

1) to distinguish for counting quotas between flow programs and stock programs : 
 

- for linguistic and cultural reasons flow programs travel badly or not at all ; on the 
contrary a flow program which has been a success is a country is not shown in other 
countries but adapted for their viewers : there is a market for concepts, not for 
programs themselves. 

 
2) to have a better knowledge of the release of ENN films and go towards voluntarism : 
 
- ask the European audio-visual observatory to make lists of ENN films shown on 

televisions 
- send the list every six months to policy makers (Commission, ministers, Euro MPs) 
- award a prize to the television making the most efforts 

 
The proposal may look anecdotic ; it is essential : 
 

- it seems illusory to adjust the directive with a non-national sub-quota : there should 
not be a majority of States for that 

- one cannot think about financing a support for the release of the films : the budget of 
the MEDIA program would not be enough for that 

- therefore the creation of a ‘virtuous circle’ seems a solution which must be looked 
after. 

 
* 

*     * 
 
 
 

DOCUMENT 1 : 
 

RULES APPLICABLE TO AUDIOVISUAL CONTENT SERVICES 
 
 
Issue 1 : Material competence 
 
FIAD is in favour of a comprehensive framework applying to any form of electronic delivery 
of audiovisual content including : 
 

- the application to all audiovisual services of basic rules for the protection of minors 
and human dignity and for similar objectives of general interest. 

 
- an application of the rules of the TVWF Directive adapted to linear audiovisual 

services (classic television, television on the WEB, streaming, near-video on demand). 
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Regarding smaller operators of linear services (specialised cable televisions) FIAD is not 
favourable to the idea of the implementation of lighter rules (particularly regarding articles 4 
and 5 of the Directive). 
 
BASIC RULES : 
 

1. Protection of minors and human dignity 
 
FIAD fully shares the fact that Member States should remain competent for the definition of 
the rules. 
 

2. Identification of commercial content 
 
See our remarks regarding document 4. 
 

3. Basic identification – masthead requirements 
 
FIAD supports the principle of an obligation of systematic identification for the audiovisual 
services. 
 
Issue 2 : Territorial competence 
 
Provisions with respect to linear audiovisual services : 
 

- determination of the competent Member States and measures to be considered against 
broadcasters in case of evading legislation. 

 
- the case law of the European Court of Justice sanctions the actions whose aim is to 

evade a broadcaster from the legislation of a Member State whose market is the target 
of the broadcaster. 

 
- FIAD supports the adoption of an article in the Directive codifying the case law and 

strengthening actions against the evasion of rules (extension of procedure mentioned 
in article 2 a of the TVWF Directive). 

 
 

*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_* 
 
 

REVIEW OF SUBSIDIARY CRITERIA IN ORDER TO IMPROVE THE EFFECTIVE 
APPLICATION OF THE DIRECTIVE FOR BROADCASTS COMING FROM OUTSIDE 

THE EUROPEAN UNION. 
 
 

FIAD supports the proposition from the Commission for a reversal of the existing order of the 
technical criteria. 
 
 

*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_* 
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PROPOSITIONS FOR NON-LINEAR AUDIOVISUAL SERVICES 

 
 

Regarding the possible criteria for determination of the jurisdiction FIAD thinks that the place 
of establishment should prevail. But where there is no establishment within the EU one should 
not let the audiovisual services provider not established within the EU the possibility to opt 
registration in the Member State of its choice, as suggests the Commission ; that would likely 
bring it to choose the State whose law would be the less binding in terms of obligations of 
cultural diversity. 
 
 

* 
*     * 

 
DOCUMENT 2 : 
 
 

RIGHT TO INFORMATION AND RIGHT TO SHORT REPORTING 
 
 

FIAD is against a systematic right of access to programs made with works protected by 
copyright. 
 
 

* 
*     * 

 
 

DOCUMENT 3 : 
 

CULTURAL DIVERSITY AND THE PROMOTION OF EUROPEAN AND 
INDEPENDENT AUDIOVISUAL PRODUCTION 

 
FIAD sets the highest price to articles 4 and 5 of the Directive while regretting that programs 
as flow would count for the quotas with programs as stock. The result is that European 
cinematographic films are rarely shown within the EU outside their production country. 
 
Leaving outside flow programs could improve the circulation of works considered as stock, 
particularly films : that is a concern shared by the Commission and the industry organisations 
for cinema. 
 
Issue 1 : Non linear services 
 
For the release of films on line (video on demand : V.O.D.) one must provide European 
measures encouraging the promotion of European films to avoid that non linear services 
would be made with American films only. 
 
These measures could be : 
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- a contribution paid by non linear services providers for the European production of 
films and tv-films 

 
- according to the proposals of the Commission in the issue papers, obligation for non 

linear services to include in their catalogues a majority proportion of European content 
 

- organisation of the access to non linear services. Priority for European contents in the 
electronic guide of the programs. 

 
These would be minimum measures which could be strengthened by Member States. 
 
 
Issue 2 : Monitoring on the application of articles 4 and 5 in the member states 
 
The present monitoring is a positive element but it could be improved. The proposal to submit 
the reports from broadcasters to an independent audit is a recommendation which could 
improve the presentation and transparency of the statements. So is the recommendation 
allowing producers bodies to preview the Member States’ statistical statements before their 
referral to the European Commission. It would be useful that these statements would make a 
difference between programs considered as flow and those considered as stocks. One will 
note that in some case the sale of programs, and particularly of films, to the televisions is not 
done by the producer but by the distributor of the country where the work is released. That 
possibility of preview should be extended to distributors bodies. 
 
 
Issue 3 : Encourage the production and distribution of European co-productions 
 
The inclusion of programs considered as flow in the notion of European works counting for 
the quotas for Article 4 of the Directive leads to artificially inflate the quotas with programs 
which have no vocation to ‘circulate’. 
 
It is only in replacing flow programs by stock programs that a true dynamism for the 
exchanges between the industries of programs will be possible. 
 
Bilateral mechanisms exists between States to encourage co-productions ; of course they are 
already shown on televisions. According to the European observatory for example in 2003 in 
Germany 990 hours of imported films were shown but only 82 hours in Denmark. 
 
The issues paper from the Commission mentions measures to encourage the production and 
distribution of European co-productions but does not give any detail nor makes suggestions : 
a more formal commitment is necessary if there is no recommendation regarding a non-
national sub-quota. If binding measures may not be implemented one should think about 
voluntary ones (see our proposal at the end of ‘general remarks’). 
 
 
Issue 4 : Concept of ‘independent producer’ 
 
The mission of broadcasters is to release works. On the contrary the commercialisation by 
other medias and on third markets is a specific commercial activity which should remain in 
the hands of the independent producer and should facilitate the circulation of the works. 
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* 
*    * 

 
 

DOCUMENT 4 : 
 

COMMERCIAL COMMUNICATIONS 
 

 
I. RULES COMMON TO ALL AUDIOVISUAL COMMERCIAL 
COMMUNICATIONS 

 
 

1. Concept of commercial communications 
 
The Commission thinks about a new definition of audiovisual commercial communications 
which would have the effect of covering all aspects of television advertising including split 
screens, interactive advertising, product placement. 
 
So some practices could be allowed but that would have two effects : 
 

- increase of the volume of advertising 
 

- more pressure on films and tv-films for which a system of no advertising before 45 
minutes is required although it is very important to preserve the integrity of the works. 

 
That question requires discussion between producers, authors and the Commission so as to 
find a solution preserving cultural diversity and the pluralism of contents. 
 
 
2. Rules on human dignity and the protection of minors. 
 
These rules should be implemented to non linear services. 
 
 
3. Rules regarding public health consideration (tobacco, alcohol, medicines). 
 
Same remark. 
 
 
II – QUANTITATIVE RULES ON TELEVISION ADVERTISING 
 

HOURLY AND DAILY ADVERTISING LIMITS 
 
 

There is no reason to reconsider these rules. 
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* 
*     * 

 
 
DOCUMENT 5 : 
 

PROTECTION OF MINORS AND HUMAN DIGNITY 
RIGHT OF REPLY 

 
 

FIAD confirms the positions already expressed on this question in its remarks. 
 
 

* 
*     * 

 
 

DOCUMENT 6 : 
 

MEDIA PLURALISM : WHAT SHOULD BE THE EUROPEAN UNION’S ROLE ? 
 
 

One should establish doctrine regarding media pluralism. Pertinent markets for the media are 
still national ones. It is there that rules safeguarding media pluralism must be established. 
 
 
 
 
 
 
 
 
 
 
 
 


