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BBC COMMENTS ON THE EUROPEAN COMMISSION’S ISSUES PAPERS 

FOR THE LIVERPOOL AUDIOVISUAL CONFERENCE 
 
The BBC welcomes the opportunity to comment on the Commission’s Issue 
Papers for the Liverpool Audiovisual Conference. Our comments are limited to 
those areas where we feel further discussion would be helpful. 
 
 
ISSUE PAPER ON RULES APPLICABLE TO AUDIOVISUAL CONTENT 
SERVICES 
 
The Notion of Audiovisual Content Services 
 
1. The BBC agrees in principle that in revising content rules on television a 

comprehensive regulatory framework for audiovisual content services is 
the right approach. Some of the public policy objectives pursued in 
broadcasting continue to be relevant in the on-demand world. In any case 
technological change makes it increasingly difficult to draw a clear line 
between different types of services. The traditional distinction between 
broadcast and on-demand “information society” services has become 
blurred, challenged by the proximity of interactive and on-demand 
elements with traditional linear broadcasts. Any adaptation of rules on 
media content is bound to call into question the current classification of 
services under EU law. 

 
2. The BBC supports the Commission’s proposal to address linear and non-

linear services through tiers of regulation of varying intensity. Indeed, a 
horizontal approach to content can only work if linear and non-linear 
services are subject to different tiers of regulation. Services which are 
used differently and have different impact require different rules. The 
media currently serve a hybrid audience, divided between users who 
inhabit firmly and completely the digital on-demand world, and others who 
have not yet been touched by it. 

 
3. Regulation should support the development of new media. The BBC is 

strongly committed to contributing to the rapid development of new digital 
services, provided both by public service broadcasters and by commercial 
media. The BBC and other public service broadcasters already play a 
decisive role in ensuring that new media develop rapidly and successfully 
and that users have access to an attractive mix of innovative quality 
content on all platforms and through all access modes.  

 
4. Over-regulating new media may slow down their take up and favour 

delocalisation outside the EU. Whilst it remains desirable to pursue some 
key public policy objectives – like, for example, protection of minors and 
the identification requirements identified by the Commission – in the on-
demand environment, this must be done whilst ensuring that Member 
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States and the industry itself retains maximum flexibility. In the field of new 
media, regulation should exclusively take the form of self- or co-regulatory 
measures. 

 
5. The BBC considers that any specific rule in the field of new – non-linear – 

media should only be introduced based on evidence of specific problems. 
Existing broadcasting regulation should not be extended to non-linear 
media simply for the sake of creating a “level playing field” between the old 
media and the new. New media develop fast. It is hard to foresee the 
problems that may arise in connection with their growth and which require 
regulatory intervention. It is important that regulation on the new media is 
associated with clearly identified problems that need resolving.  

 
6. From the point of view of the user, the way in which content is accessed 

makes a crucial difference to the standards and safeguards users 
themselves expect to apply. If a service is scheduled, or “pushed”, for all to 
receive in the same way, standards applicable to traditional broadcasts are 
expected to apply by and large. On the other hand, “pulling” a service on 
demand implies a pro-active choice by the user which is associated with a 
greater individual responsibility and therefore lower regulatory “protection”. 
Research recently commissioned by the BBC into audience expectations 
about standards online found that most users would be comfortable with 
the BBC making available online content which it would not show on 
broadcast television. Different audience expectations derive partly from a 
different regulatory history of the online media and partly from the different 
access mode (“pull”, not “push”). 

 
7. The distinction between linear and non-linear services may be a workable 

basis for a definition. However, any definition will need to be tested against 
the reality of a complex and fast-moving market. It may well need to be 
fine-tuned as new services emerge and the regulatory debate within the 
Member States progresses even in the course of the Directive’s adoption 
process. We would urge the Commission, as well as the other EU 
institutions involved in the Directive’s adoption, to work closely with 
national Governments and Regulators and remain open to integrating any 
relevant outcome of their work in the Directive. 

 
Basic Rules 
 
8. For the “Basic Tier”, the BBC agrees with the objectives of protection of 

minors and human dignity, identification of commercial communications, 
and basic identification requirements.  

 
9. The BBC agrees that it may be desirable to introduce measures to ensure 

the right of reply or equivalent remedies in relation to all services, provided 
sufficient flexibility is given to Member States to implement these rules.  

 
10. We also support the principle of some additional information requirements 

on commercial communications about given products, although these may 
be even harder to enforce than other rules. 
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11. In general, it is difficult to treat this subject without warning against the 

difficulties of enforcing rules applying to online and on-demand content 
and even of monitoring compliance.  

 
Territorial Competence 
 
12. The key purpose of the directive is to ensure that media services are 

received freely across the European Union. The BBC considers that any 
dilution of the country of origin principle would weaken the directive. We 
are opposed to the extension of the Article 2a procedure to cover 
instances other than infringements to current article 22. This is all the more 
crucial if the directive’s scope should cover a broader range of services 
than just television. 

 
13. The codification of the case law of the European Court of Justice in this 

area may be helpful only if it is unequivocal and supported by clear 
interpretative criteria. 

 
 
ISSUE PAPER ON THE RIGHT TO INFORMATION AND RIGHT TO SHORT 
REPORTING 
 
14. The BBC supports the Commission’s view that article 3a has been 

successful and it should not be changed. 
 
15. The BBC does not consider that there is a need for a “statutorily 

harmonised right to access newsworthy events” at European level when 
such events are covered by copyright agreements.  

 
16. In particular, granting such access to news agencies which offer material 

to broadcasters on a commercial basis would not automatically result in 
access for broadcasters on anything other than market basis. This would 
be different from a general broadcaster access to events for the purpose of 
news reporting based on the right to information. Any measure to ensure 
access by broadcasters across the Union to events for the purpose of 
news reporting should not translate into a right of access for commercial 
news agencies to copyright-protected events.  

 
 
ISSUE PAPER ON CULTURAL DIVERSITY AND THE PROMOTION OF 
EUROPEAN AND INDEPENDENT AUDIOVISUAL PRODUCTION 
 
New Media and European Culture 
 
17. Promoting domestic and independent production lies at the heart of the 

BBC’s mission. We support the objectives of articles 4 and 5 of the 
Television Without Frontiers Directive and agree with the Commission’s 
findings that these measures have contributed to the growth of European 
productions and of the independent sector. 
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18. In the field of new media we feel that it would be inappropriate – and 

certainly premature – to take specific measures in support of European 
production, analogous to those which currently apply to broadcasting. 

 
19. The customised, on demand use of new media would make regulation on 

the offer of specific content at best ineffective, and at worst intrusive and 
harmful for the take up of new media services in Europe. 

 
20. “Catalogue requirements” – presumably, an obligation for service providers 

to acquire European “content” independently from demand of such content 
by users – would either be unnecessary in case such demand exists, or 
ineffective in generating it. It would also risk failing in the objective of 
stimulating innovative and successful audiovisual production. Investment 
obligations risk jeopardising nascent services, especially those provided by 
medium or small operators. 

 
21. In general, it is very hard to make any determination either about the 

appropriate measures for the objective, or indeed about the need to meet 
the objective in the first place. It is not clear to what extent “non-linear” 
services will replace “linear” services in the consumption of the relevant 
genres (for example, drama, comedy, etc.) or which new genres and 
modes of access will emerge which may have a strong relevance in terms 
of national and European culture and identity. 

 
22. In the absence of such evidence, any measure in this field risks imposing 

arbitrary and unnecessary burdens on new media providers, leading to 
slower growth and possibly delocalisation – in other words, the opposite of 
making the EU an attractive environment for innovation and the provision 
of content services. 

 
23. Regulation will be far less effective in achieving public policy objectives in 

the new media world than positive intervention. The BBC considers the 
role of public service broadcaster investment in new media will be 
essential to the pursuit of cultural goals. 

 
Monitoring 
 
24. The BBC supports measures aimed at making monitoring less 

bureaucratic and more effective. We support Commission initiatives in 
agreement with national regulators aimed at reducing the burden of 
monitoring on broadcasters and the regulators themselves. 

 
25. However, it would not be appropriate for producer bodies or any other 

professional association to have a role in the production of statistics for 
submission to the Commission. This is a responsibility properly assigned 
to regulators. 
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26. Once again we must stress that accurate monitoring of non linear content 
(including enhanced and interactive TV, internet) would in practical terms 
be very difficult. 

 
European Co-Productions 
 
27. The BBC considers that there is no need for regulatory measures. 

Incentives may be considered at a later stage. 
 
28. Digital technology and the massive proliferation of outlets will benefit the 

circulation of European works within the European Union. Spectrum 
scarcity made it difficult in the past to offer non-domestic productions 
which attracted a minority of viewers. New digital channels have already 
begun to change this, and will do so increasingly going forward. 

 
 
ISSUE PAPER ON COMMERCIAL COMMUNICATIONS 
 
29. The BBC agrees with the Commission’s objective of defining “audiovisual 

commercial communication”, in line with the general approach to 
audiovisual content regulation. However, we believe there is a real 
question about whether the proposed measures are enforceable in the 
online world. 

 
30. The BBC is concerned about the proposed relaxation of rules on 

surreptitious advertising. Allowing product placement, even under limited 
and clearly defined circumstances, would entail a major change in the 
economic and editorial conditions content providers operate in. The BBC 
finds that the Commission fails to make a convincing case for such a 
change. 

 
31. The rationale given for allowing product placement includes the following 

arguments: 
 

a. Some imported programmes, over which broadcasters have no 
production responsibility, may contain product placement. This 
refers largely to American programming. In the UK broadcasters retain 
and also exercise the right to edit such material. 

 
b. Product presentation for the purposes of identifying the 
sponsor is already allowed. This is a separate issue from product 
placement. The shots of a sponsor’s product are contained within the 
sponsor bumper, which is still clearly an advertising message. Product 
placement is about the integration of commercial messages within the 
main editorial body of a programme. The presentation of sponsor 
credits has no fundamental bearing on the arguments in favour of 
allowing product placement.  

 
32. Before product placement is allowed for programmes for which EU 

broadcasters have direct editorial responsibility, we believe there needs to 
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be further consideration of the effects of the allocation of resources in the 
media market; the effects of such a profound change on the audience; the 
precise way in which such integrated advertising messages should be 
identified; and proposed exclusions of certain types of programmes. 

 
33. The issue paper makes no reference to in-depth research about the likely 

impact of changes on the allocation of resources in the media market if 
product placement is to be introduced. If the change is designed to sustain 
commercial free to-air broadcasting in the digital world, a policy which the 
BBC supports, the Commission has not explained how most of this benefit 
would accrue to commercial broadcasters and not others in the value 
chain. We would urge the Commission to look carefully at the economic 
effects any changes may have on the market before finalising its 
proposals. 

 
34. In addition to the economic impact, the proposed changes concerning 

quantitative rules and on surreptitious advertising will profoundly affect 
viewers’ experience of the media they receive. There would be a 
considerable increase in commercial messages, both within and between 
programmes. In the United States, where product placement is a 
sophisticated advertising tool, it is clear that camera shots, plot lines and 
other aspects of programming are altered to accommodate commercial 
product placement.  

 
35. Product placement could lead to a drop in editorial standards and 

subsequently public confidence in the integrity of European programming. 
Here, too, the Commission has not provided robust evidence or 
clarification of the impact it expects these changes to have on editorial 
integrity of television programmes, schedules and public expectations. 

 
36. For advertising to be deemed to be transparent, the audience should be 

made aware of its existence explicitly. It is not clear exactly how product 
placement should be identified. At one point the paper states that “explicit 
authorisation would be accompanied by an obligation, common to all forms 
of audiovisual commercial communications, to provide clear identification 
at the beginning of the programme concerned”. However, it also states that 
for the commercial representation of a good or service in a programme not 
to be considered surreptitious, the public should be “informed of its 
existence by any means”. At first sight this seems insufficient to ensure 
that information is delivered effectively in each case. 

 
37. To ensure that viewers are aware of the advertising, information about its 

presence should be clearly visible, easily accessible and placed before the 
material has been viewed. Labelling at the end of the programme would 
not be as effective. The viewer would have already seen the placement 
without being aware of it. In some EU Member States, broadcasters do not 
even show end credits of features or other programmes. In addition, they 
compete with other messages and calls to action such as split screen 
messages, interactive “red button” moments, trails for websites and for 
other programming. 
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38. We share the Commission’s view that product placement should not be 

permitted for certain genres such as religious, news and children’s 
programmes. 

 
39. However, the identification of simple genres does not fully address the 

issue. Increasingly genres are merging and target audiences are changing. 
For example, children do not just watch “children’s programmes”, they also 
view drama, game shows, sports programmes and soaps. The popular UK 
drama “Eastenders” is watched by around one million children younger 
than the age of fifteen out of a total average audience of 10 million. If it is 
deemed unacceptable for young viewers to be exposed to product 
placement in “children’s programming”, it should not be acceptable for 
them to be exposed to such messages in other programming that they are 
equally likely to watch. 

 
40. The integrity of News programming would certainly have to be protected. 

But the exclusion from product placement should also extend to all current 
affairs programming, including investigative and educational 
documentaries, business programmes, and in general to all programmes 
which deal with issues relating to public policy. 

 
41. Altogether, it seems that the editorial integrity of programmes and the 

interests of viewers would not be adequately protected if commercial 
interests were allowed to influence editorial content. 

  
42. On sponsorship, the BBC would be grateful for clarification of the reason 

why sponsorship of a programme should be forbidden to companies 
“engaged in activities for the supply of audiovisual content linear services 
or the production of audiovisual works”. Whilst it is clearly important that 
the sponsoring company should not be involved in the production of the 
sponsored programme itself, being active in the audiovisual sector in 
general should not necessarily be an obstacle to becoming a sponsor. 

 
 
ISSUE PAPER ON THE PROTECTION OF MINORS AND HUMAN DIGNITY, 
AND THE RIGHT OF REPLY 
 
43. The BBC supports in principle the extension of protection of minors and 

human dignity rules to non-linear services. The BBC believes that Member 
States are in the best position to decide on cultural sensitivities with 
respect to standards concerning taste and decency. We welcome the 
Commission’s support for Member States being encouraged to establish 
systems of co-regulation or self-regulation for non-linear services, and the 
use of filtering, age verification, labelling and classification of content.  

 
44. The BBC believes that the use of filtering and labelling systems should go 

hand in hand with policies that promote media literacy. The issue paper 
unfortunately neglects to mention the importance of media literacy.  
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Furthermore, there should not be an over reliance on filtering and labelling 
systems as individuals and parents will still need to make critical decisions 
for themselves of what is suitable viewing for themselves and their 
children. 

 
45. The BBC supports in principle, the extension of the right of reply provisions 

in the TVWF directive to all electronic media. However, the Commission 
may want to consider the practicality of extending the right of reply 
provisions to the nascent mobile services sector.  

 
46. The BBC believes that any proposal regarding right of reply for non-linear 

services should not hamper freedom of speech and news reporting. The 
implementation of right of reply provisions should be left to Member States 
to decide with the greatest possible role for co-regulatory and self 
regulatory mechanisms. 
 

47. When drawing up rules on the right of reply in non-linear services we 
should bear in mind that these rules may fulfil a very different function in 
the online world than in traditional broadcasting. The internet is an open 
and quasi-anarchic space, to which individuals have as much access as 
established media brands. One of the disadvantages is that it is not easy 
to establish the credibility of sources. One of the advantages is that the 
right of reply is accessible to all, sometimes with disproportionate effects.  

 
 
ISSUE PAPER ON MEDIA PLURALISM – WHAT SHOULD BE THE 
EUROPEAN UNION’S ROLE? 
 
48. The BBC shares the European Commission’s views that maintaining and 

developing media pluralism is crucial for the democratic process in both 
Member States and the European Union. 

 
49. The BBC believes that policies to promote media pluralism should 

primarily be the responsibility of Member States. There is no need for 
specific EU legislation concerning media pluralism given the differences 
that exist across Member States.  EU law recognises this division of 
competences reserving the possibility for Member States to go beyond EU 
measures, for example in the area of competition policy, in order to 
safeguard plurality of the media. 

 
50. The BBC believes that the European Union has an important role to play in 

the promotion of media pluralism when implementing policies especially in 
the areas of competition and state aid law. Whilst competences differ, 
enhancing media pluralism and ensuring that PSBs are in a position to 
contribute to it as effectively as possible is a shared goal for the EU and its 
Member States. This goal must drive EU action across all policies relevant 
to the media. 

 
51. When applying state aid law in the media sector, and to public service 

broadcasting in particular, the BBC expects the Commission to act 
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according to the principle of institutional loyalty with the Member States 
and ensure that it respects the spirit as well as the letter of the Treaty (the 
Amsterdam Protocol and the articles relevant to pluralism, freedom of 
speech and services of general interest) and of all the other relevant rules 
and policies, at both national and EU level.  

 
52. The Commission in particular will need to take account of considerations 

about media pluralism when deciding on antitrust cases in the media 
sector. The Commission stated several times in recent years that media 
pluralism consideration have always played a role in its Competition Policy 
decisions in the media sector. Going forward it might find it helpful to 
publish the criteria it applies in doing so in a communication. 
 

53. We warmly welcome the Commission’s recognition that public service 
broadcasting has an important role to play in ensuring media pluralism, 
and that Member States are free to define the public service remit as 
stated in the Amsterdam protocol and spelled out in the Commission’s 
Communication on the application of state aid rules to public service 
broadcasting.   

 
54. For public service broadcasters to remain relevant in the digital age, and 

contribute to fulfilling their cultural and democratic purposes, it will be 
necessary for public service broadcasters to provide broad range of 
services in response to changing audience expectations and technologies. 
EU policies should be flexible enough to allow Member States to permit 
public service broadcasters to embrace the benefits of digital convergence. 
In turn, PSB commitment to pioneering new ways of delivering media is 
already decisive in accelerating the take up and the success of new 
platforms and technologies. 

 
55. Public service broadcasters like the BBC play a crucial role in ensuring 

that viewers have access to authoritative and independent news and 
information, and to a plurality of opinions. The role of PSBs in establishing 
a reference for unbiased news is increasingly important as the 
effectiveness of “negative”, behavioural rules on content and ownership 
decreases due to fragmentation and customisation of new media services.  
 

56. In the digital age, the control of users’ access to services has become a 
key aspect of freedom of information. The EU pioneered regulation 
establishing non–discriminatory access to digital gateways. This regulation 
remains crucial as these gateways multiply with technological 
convergence.  

 
57. It is questionable whether access and gateway regulation is exclusively an 

issue of infrastructure regulation. The BBC notes that the issue of due 
prominence on electronic programme guides (EPGs), for example, is an 
editorial content issue more than one of technology, and that the 
Framework Directive on electronic communications leaves Member States 
free to adopt specific rules at the national level stipulating non-
discriminatory access to EPGs for selected services. In the future this may 
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lead to diverging rules and practices which might require attention in the 
context of content policy. 

 
58. Spectrum allocation and “must-carry” rules are crucial to the effective 

operation of public service broadcasters. Both “must carry” and spectrum 
granted to broadcasters in return for the provision of universally available 
services contribute to media pluralism. Fragmentation of access across 
different platforms makes it increasingly challenging for universally funded 
services to achieve universal reach, one of the pre-requisites of successful 
public service media. To fulfil their role effectively, PSBs will have to 
ensure that their services are available through all the platforms and 
modes of access people elect to use.  
 

59. Regulation will continue to play an important role for the distribution of 
services intended for universal reception, especially (but not exclusively) if 
these are publicly funded. The forthcoming review of the EU’s 
Communications Policy Package should ensure that Member States retain 
flexibility to maintain “must-carry” rules and policies with respect to 
spectrum granted to public service broadcasters and commercial free to air 
broadcasters.  

 
 

 
 
 
 
 


