
Rules applicable to audiovisual content services  
 
 
Introduction 
 
For the UK – and for most of the stakeholders whom we have consulted – this is the 
most significant of the six issues papers, in that it determines the extent of the 
application of all provisions finally adopted in a revised Directive. 
 
2. The Commission’s paper covers both the material and the territorial scope of the 
Directive.   Our response is mostly concerned with material scope.    The UK does 
however agree with the statement at the start of the ‘territorial competence’ section 
of the issue paper that ‘the country of origin principle is the core of the Television 
without Frontiers Directive’.      
 
3. As the paper goes on to say, a country of origin rule is a necessary condition for 
the creation of an internal market for television broadcasts.     In the UK’s opinion it 
should, for that reason, remain at the core of any revised version of the TVWF 
Directive, or successor to it, inasfar as it affects traditional TV services. 
 
4. Despite the success of the current Directive in establishing agreed minimum 
standards for transfrontier television broadcasting, principally to address the 
potential of satellite broadcasting, most broadcasting continues to be created and 
viewed in national contexts and the revision of the Directive needs to be sensitive to 
the risk that any new burdens will have an impact on services at both the national 
and transfrontier levels and proportionate to the transfrontier benefits.  Mobile 
services, for example, are also predominantly national, for technical reasons.  The 
UK welcomes the Commission’s commitment to undertake a full regulatory impact 
assessment of the revised Directive.  
 
5. As well as economic impact, as the Directive addresses media content it has an 
impact on fundamental rights of freedom of speech.  Regulation of broadcasting is 
justified largely by its special power and pervasiveness, but those characteristics do 
not necessarily apply to all “audio-visual content services”, which may be no more 
powerful or pervasive than media available in hard copy, such as print newspapers 
or DVDs.  The UK believes that there remains a case for special rules for 
broadcasting, even if that is more broadly defined than now, but that the case has 
not been made that what the issues paper defines as “non-linear audio-visual 
services” should be subject to specific legal instruments simply because they use 
electronic technologies. 
 
Summary of the UK’s position on scope 
 
6. Emerging technology and market convergence in broadcasting call for an 
assessment of current regulatory models, as the Commission have set out to do.   
The broadcasting world is changing, and changing rapidly, though there is still – 
and will remain for some time – a clear difference between a scheduled, 
simultaneous broadcasting service and other forms of content delivery.   
 
7. As explained below, the UK deals with this in its domestic legislation by means 
of a definition which embodies a degree of flexibility and which, for example, 
requires licensing of broadcasting services whatever technology they use, including 
transmission using Internet protocols, but does not extend broadcasting regulation 
to content available as part of the open Internet.       
 
8. In the UK’s view, extending regulation to Internet content is not an appropriate 
course of action.    We recognise the Commission’s stated intention not to impose 
regulation on the Internet, but it is not clear to us that the policy underlying the 
‘rules’ paper and the definitions of ‘linear’, ‘non-linear’ and ‘audio – visual content 



service’ which it contains will achieve that in practice.   
 
9. Indeed, the current Directive already has a degree of flexibility and a ‘do nothing’ 
option might be the best solution.    We are in particular unconvinced that there is a 
need to extend specific regulation, rather than using robust national laws and 
international co-operation on enforcement – for example in relation to the protection 
of minors - to ‘non-linear’ areas, or about the practicality and utility of doing so.       
 
10. For the reasons set out below, the UK believes that it might be economically 
damaging (both to the Lisbon Agenda and to European businesses) if the EU were to 
extend the scope of regulation at this point when the business models which would 
be regulated are still emerging.     This in our view would not be an example of 
“better regulation” or be consistent with the central thrust of the recently launched 
and much welcomed i2010 Communication.    
  
11. The UK places very high priority on the importance of dealing with issues such 
as harmful content and the protection of minors. Over the last two years we have 
made great strides through joint working with the industry along with children's 
charities, child protection NGOs and the police and created a partnership scheme 
that works.       
 
12.   We commend that approach to the Commission and would welcome an 
opportunity to discuss our experience with them.     In terms of the emerging new 
media, there might be a need for further self-regulatory or co-regulatory action such 
as, for example, the expansion of the current actions promulgated under the EU's 
successful Safer Internet Programme. 
 
13. In order to minimise the burdens of the new Directive, there should be scope to 
establish shared objectives but flexibility in how those objectives are achieved, 
including through the use of co-regulation and, especially, self-regulation, as defined 
by the Commission in its A to Z of Audiovisual and Media Policy; that is, not 
necessarily supported by specific legal measures in the domestic law.     Again, there 
must be a full impact assessment.   
 
Convergence and broadcasting 
 
14. Convergence and the emergence of new business models are challenging the 
current shape of regulation on broadcasting, and we agree that there is a need to 
reconsider the framework of EU broadcasting regulation in the light of these 
developments and of the constantly increasing choice available to consumers and 
audiences.     New and emerging business models, concentrating for example on 
delivering content of many different varieties across Internet Protocol (IP) and mobile 
links, will further challenge the current regulatory regime. 
 
15. In reconsidering the regulatory framework in the light of these developments, it 
is important to recall the rationale for regulating broadcasting differently from other 
media.     The UK’s view is that this has had essentially to do with the potential 
impact of broadcasting, both positive and negative, on its audience and the relative 
degrees of control which broadcasters and viewers can exercise over what is 
received.    
 
16. The impact with which Member States and regulators have traditionally been 
concerned stems from  
 

 the ability of television to reach the viewer directly in their home;  
 the fact that many people can watch the same thing simultaneously; and  
 the control that major broadcasters, as service providers, exert on what is 

watched.       
 



17. All of these factors remain strong for the time being, though the second may 
ultimately diminish in importance owing to changing viewer habits in the wake of 
new technologies such as video-on-demand, personal video recorders and 
‘podcasting’.    The increasing choice of TV channels and the expansion of internet 
streaming may in the end affect the significance of broadcasters’ central control as a 
defining characteristic of those services that need to be regulated on the lines of the 
current TVWF Directive, a point that was made clearly at the Liverpool Conference.      
 
18. The UK is however clear that sectoral regulation on broadcasting will continue to 
be justified for the foreseeable future.     
 
The UK’s approach 
 
19. In the United Kingdom, the Communications Act 2003 has attempted to do a 
similar job to the Commission’s paper in terms of defining which of the services 
provided via the new media (i.e. otherwise than by the traditional means of wireless 
telegraphy) require to be licensed as ‘broadcasting’ (that is, as a ‘television licensable 
content service’, as defined by the Act).     
 
20. The 2003 Act fixed the boundaries of the UK’s regulatory regime for television 
and radio.    It marked a considerable overhaul of our broadcasting legislation.   The 
Act revised the regime applying to terrestrial services depending on wireless 
telegraphy and created a single framework for the regulation of TV and radio-like 
services delivered by any other means – traditional cable, satellite and over 
broadband.   
 
21. While there is consistency in the treatment of different technologies, the Act 
recognised that audience expectations remained different as between “push” services 
carried on these technologies and “pull”, on-demand, services.    The relevant 
provisions of the Act are therefore based on three main principles: 
 
 

 as far as possible, the regulatory regime should seek to be neutral as 
between the technologies which businesses might choose to deliver 
communications; 

 
 on the other hand, in terms of the regulation of content, Government had to 

recognise and respond to the fact that audience expectations of different 
media remained different: the public generally expect that “traditional 
broadcast television” and radio will be regulated whereas other services, 
particularly video-on-demand and those received via the Internet, will not; 

 
 there remains for the time being at least a reasonably clear and shared 

perception of where the boundary between these two groups of services lies, 
but some flexibility should be retained at the margin to accommodate 
unforeseen new developments (notably in Section 234 of the 
Communications Act). 

  
22.  In general terms the UK took the view in its 2003 Act that anything that looks 
like traditional TV or radio and is provided by what are, or appear to be, traditional 
means should be specifically regulated.    An important aspect of this is that it 
requires that services which are accessed only from the Web should remain outside 
the scope of broadcasting regulation.   
 
23. Under the 2003 Act, there are two key considerations which are used to decide 
whether a particular cable or satellite service should be regulated as broadcasting or 
not - control, and context or source.  
 



24. So far as control is concerned, the key concept is who determines whether and 
when a particular signal will be sent over the cable or satellite network.     If it is the 
provider who makes this decision (a ‘push’ service) the service stands to be regulated 
as broadcasting.     If it is the consumer who makes this decision (a ‘pull’ service) the 
system will not stand to be regulated as broadcasting.   
 
25. The other key consideration is the source of the service – the context in which it 
is provided.     Here, the policy is that we have excluded from regulation as 
broadcasting any service that is provided as just one of a broad range of other 
services (for instance, e-mail or online shopping).    If the service is one which the 
consumer can access only through the Internet – or through some other system 
which is not mainly carrying broadcast services – then the service in question is not 
regulated as broadcasting under the Act.  On the other hand, streamed services 
forming part of a service wholly or mainly making available television or radio 
programmes (or both) falls within the scope of broadcasting regulation. 
 
26.  Many broadcasting services are delivered by multiple means, and services 
available over the Web will comply with broadcasting regulation if they are also 
made available by means which fall within the definition of broadcasting.  However, 
a radio station, for example, which was available only on-demand over the Web 
would not be regulated as broadcasting. 
 
Other possible strategies 
 
27. There are in our view some remaining possibilities for dealing with this 
fundamental question of definition.   One is to refer decisions as to what is or is not 
an ‘audio-visual’ service and/or a ‘linear’ service to some degree of subsidiarity.      
 
28. Another is to leave the existing coverage of the TVWF Directive (‘the initial 
transmission by wire or over the air ….  of television programmes intended for 
reception by the public’) essentially alone, but with some refinement intended to 
bring under control television services which are delivered by Internet technology or 
by mobile.    
 
29. Either or both of these might be supplemented with a Communication giving 
examples of the types of service which it is, and is not, intended to cover. This 
approach would provide for a level of business certainty but also some measure of 
flexibility. 
 
30.  A further alternative might, as has recently been suggested, be to include in the 
basic scope of the Directive the notion of the purpose of a service.     There is a clear 
distinction between services which are mainly intended to distribute moving images 
to the public – such as broadcasters and video-on-demand operators – and services 
which distribute moving images for the purpose, for instance, of advertising.  
 
31.    If such an approach were adopted it would be necessary to think particularly 
carefully about the position of, for example, video-on-demand operators and 
suppliers of music video or game downloads.    The best way of distinguishing 
between these and broadcasting might be to bring in the notion of scheduling.  So 
far as the UK is concerned this would have the advantage of replicating,  in effect, 
the distinction which our own legislation makes between services which are 
controlled by their supplier and those which are controlled by the user (see 
paragraph 24 above).    
 
The suggestions in the Commission’s paper  
 
32. The UK sees the suggestions in the Commission’s paper as an attempt to 
replicate the notion of ‘impact’ (as discussed above) across the whole landscape of 
current audiovisual network services.   In this landscape, it is no longer simply the 



traditional ‘broadcast’ media of TV and radio that can address large numbers of 
people.    Net and mobile operators can do that too.       
 
33. With platform convergence, viewers will increasingly be able to use their TV sets 
to access web content.    Some broadcasters will place their content on the Net for 
free or paid-for viewing, and viewers will be able to access content which has been 
transmitted earlier just or almost as easily as they can access content being 
transmitted at that moment.        
 
34. There is the real possibility – which we consider emerged from a number of the 
contributions at the recent EU audio-visual conference in Liverpool – that the 
distinction between ‘linear’ and non-linear’ services in the form which is described in 
the Commission’s paper will become almost irrelevant as far as the consumer is 
concerned.     
 
35. If that happened, the flexibility of the new technology would mean that operators 
would be able to dispose of the need to apply the higher ‘linear’ levels of regulation 
by supplying closely similar services that fell into the ‘non-linear’ category.   This, 
clearly, would help no-one. 
 
36. However, in the UK’s view, we are not yet at the stage where the distinctions 
have broken down and, even where broadcast and on-demand services are available 
side-by-side (e.g. you can choose to watch a broadcast film in real time, recorded 
from an earlier broadcast or downloaded on-demand) there are strong reasons – not 
least business reasons - to expect there to remain a distinction between broadcast 
and on-demand material provided by a service provider and the open Web. 
 
37.  So far as advertising is concerned, any new system of regulation will need to 
accept that increased viewer choice produces a diluting effect in which viewers’ 
ability to switch to other channels to avoid excessive advertising may call into 
question the need to impose quantitative restrictions.        
 
38. There are similar arguments around the need to continue with quotas for 
European and independent programming.     A greater multiplicity of channels offers 
greater opportunities for home and independent programming to be aired.    It also 
increases viewer choice as to whether or not to watch this or any other particular 
material.   
 
Downsides 
 
39. We have also identified some more specific downsides to what is set out in the 
Commission’s paper.   Again these call into question the merits of simply attempting 
to transfer the notion of a ‘broadcaster’ into the internet and other new media 
worlds, and then imposing broadcasting-like standards on all the activities which 
are covered by the new definition.    
 
40. They also call into question the other proposition in the Commission’s paper, 
which is that the ‘non-linear’ as well as the ‘linear’ services caught by the definition 
of ‘audio–visual  services’ should be subject to basic requirements as to content. 
 
41. To give two examples.      One of the first questions raised at a recent 
stakeholders meeting in the UK was the position of newspaper websites.      Most 
major national newspapers run websites, and some of these – for instance, Le Monde 
– contain moving as well as still pictures.     
 
42. The rules set out in the Commission’s paper would mean that the moving 
pictures shown on a newspaper website would be subject to the ‘non-linear’ level of 
control.    The printed version of the newspaper is subject to no such control, and 
the effect of the audio-visual rules would therefore be to create a dual regulatory 



situation for publishers in which different rules apply to the paper and online 
versions of the same product. 
 
43. Second, the distribution of films to cinemas would also be affected by the rules 
suggested by the paper, in as far as this moves (as in some Member States it may 
soon do) to distribution from a central point over digital networks.     So might the 
sale of DVD downloads over the Net.      But it is presumably not the intention to 
apply these broadcasting rules to films shown in commercial or home cinemas. 
 
44. A further issue relates to the prospect that a content provider with no 
dominance or significance could find themselves falling into the linear definition 
simply because they were streaming charged audio-visual content (say from a pop 
concert) to a pre-defined schedule.  
 
Jurisdiction over ‘non-linear’ services  
 
45. More generally, the logic of the Commission’s paper, in which ‘audio-visual 
services’ both linear and non-linear are subject to the rules about jurisdiction, leads 
in the UK’s view to some serious implausibilities.    The UK would question whether 
the proposals about assigning Member State jurisdiction over services originating 
from outside the EU would be legally viable given WTO commitments.      
 
46. There are also practical problems, and it would be helpful in this context to have 
more information about what is meant (at page 2 of the paper, first bullet) by 
‘Services as defined by the Treaty (Articles 49 and 50)’.     Does the Commission 
consider that this formulation covers services coming from outside the EU which 
have no presence, other than an Internet presence, in the EU?    
 
47. If so, what incentive would the provider have to ‘register’ themselves with one or 
other EU state?     What would the consequence be if they did not?      
 
48. It seems to the UK that it would in any event be easier for regulation of the kind 
which the Commission’s papers suggest might be applied to be effectively enforced 
upon a service if it had enough of a presence in one or more EU Member States to 
qualify as being ‘established’ there.      What follows from that, however, might be 
that there would be a disincentive for the service provider to build up such a 
presence in Europe, with concomitant costs in terms of jobs and in other ways.    
 
Images and sound 
 
49.  An important consequence of the fundamental proposition in the Commission’s 
paper that the scope of the Directive be confined to networks delivering ‘moving 
pictures with or without sound’ would be that radio and other sound-only services 
would not be covered by any new or revised TVWF Directive.    
 
50. This is in our view right.     At present, radio is not covered by any sectoral EU 
regulation and the UK believes that this should remain the case. 
 
51. The UK along with other Member States is currently seeing the expansion of 
advanced, digital radio services in which radio signals are accompanied by text.    
We are clear that these too should remain outside any new or revised Directive.   In 
as far as what were previously ‘radio’, sound only or sound + text, services come to 
be accompanied by moving non-text images, the UK would support discussion of 
whether this meant that they ought to be treated by the new Directive as if they were 
conventional TV services. 
 
52. It will be important that the rules in any new Directive should not be such as to 
discourage innovation in this sector.     
 



Impact and better regulation 
 
53. Finally, it is clear from discussions with UK stakeholders that many – especially 
new media operators such as Internet Service Providers and mobile phone 
companies -  see the imposition of new controls on their sector, whether linear or 
non-linear, as imposing a specific cost and regulatory burden and providing a 
disincentive to investment in the EU.     
 
54. These sectors are of course highly portable in terms of possible re-location 
outside EU jurisdiction.    To the extent that this happens, and to the extent that 
regulation of the kind envisaged in the Commission’s paper discourages EU 
investment and jobs in the new media sectors, it will directly damage the EU’s 
capacity to meet the targets set out in the Lisbon and i2010 agendas.  
 
55. The new media sectors have, in our view, provided effective and responsible self-
regulation of their services in the UK, and it is not clear to us what practical 
advantage there will be in subjecting their activities to further regulation at a 
European level.      
 
56. In our view work in this area needs to start from a recognition of the very 
positive contribution that these dynamic industries make to the success of the 
European economy and its i2010 strategy and of the need to increase employment 
and competitiveness whilst maintaining modern and effective social protections.  
 
57. We particularly welcome the Commission’s intention to produce a full 
assessment of the impact of any formal legislative proposal there may be in this 
area.    In the UK’s view it is essential that this is not only full and thorough but also 
takes account of the effects of the proposals upon all the sectors which they might 
cover.     
 
58. The UK is confident that a comprehensive and well-informed impact assessment 
of this kind will give the greatest assistance to the Council of Ministers and the 
Parliament as they pursue a forward-looking and creative reform of this very 
important Directive.   
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