
 

 

 

  

Opinion submitted to the European Commission: Revision 
of the TwF Directive  1. Material and Territorial 
Competence 

 
Scope of the Directive 
 
Sweden considers that the discussion initiated by the Commission is 
interesting and necessary in light of the ongoing technological 
developments. New types of transmission of radio and television 
programmes and the fact that traditional television broadcasts are being 
combined with new services have led to a new situation for audiovisual 
media. We consider that the Commission argues convincingly that the 
concept of audiovisual services is, and will remain, central and therefore 
essential to define and delimit. Having said that, we consider that the 
difference between linear and non-linear transmission forms is still highly 
relevant and we therefore welcome the Commission’s focus on different 
tiers of regulation for linear and non-linear services respectively. 
  
Nonetheless, Sweden is of the opinion that the line the Commission 
explores is not unproblematic and that there is reason to be cautious about 
proposing so broad a scope. The proposed definition of non-linear 
audiovisual services is not completely clear. Consequently, there is a risk 
that a very large number of services would come under the scope of the 
Directive and that this could have the effect of inhibiting new services and a 
developing industry. The difference in impact and influence on society that 
has so far motivated different regulations for linear and non-linear services 
also largely remains, despite technological progress. Finally, it is evident 
that Sweden could face major constitutional problems if a Directive of the 
type now being discussed were to be implemented. The Swedish 
Constitution does not allow the introduction of all types of content-
regulation for non-linear services that are protected by the Constitution. 
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Introduction 
 
As far as Sweden is concerned, it is extremely important to be able to apply 
Swedish provisions concerning, for example, advertising targeting children 
and advertising of alcohol, to television broadcasts that are exclusively or 
mainly directed towards Swedish territory. A change in the TWF Directive 
to make this possible has very high priority for Sweden.  
 
Case-law of the European Court of Justice 
 
The codification of European Court of Justice case-law concerning 
broadcasters established in other Member States for the purpose of evading 
the legislative jurisdiction of a certain Member State, is an interesting 
possibility. In this connection it would be interesting to elucidate the 
conditions required for a Member State to be able to take measures in 
accordance with European Court of Justice case-law. There is every reason 
to clarify and lighten the standard of proof required by the Court of Justice. 
 
Article 2a 
 
Sweden further believes that a change in Article 2a may be valuable and 
may strengthen options for individual Member States to pursue national 
media and cultural policies. However, a change of this kind raises a number 
of question marks. To begin with, it must be asked what exactly is meant by 
“considerations of overriding public interest”. It is essential for Sweden that 
this includes the Swedish ban on advertising targeting children and the ban 
on advertising of alcohol. Further, what is meant by “restrict 
retransmissions” should be clarified. In Sweden’s opinion, the regulatory 
framework should include a simple procedure for the application of a 
revised Article 2a. The Member State that has jurisdiction over a television 
broadcast that contravenes the Article should be obliged, in Sweden’s 
opinion, to take the measures required to stop the broadcast from continuing 
to contravene the Article. The Commission should be authorised to 
determine whether the Article is applicable, after a case is reported. 
 
Concluding points of view 
 
As explained, Sweden welcomes the present orientation and commitment of 
the Commission to finding solutions within the country of origin principle to 
the problems to which several Member States have drawn attention. 
However, a good deal of work remains to be done to clarify the practical 
implications of the Commission proposal and it is impossible at present to 
predict the final form the Swedish standpoint will take. Intensive 
cooperation on this issue must continue both among the Member States and 
between the Member States and the Commission. 
 


