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Summary 
 
- RTÉ welcomes the opportunity to make a submission to the Commission’s Issues 

Papers on the Television without Frontiers Directive. RTÉ has actively 
participated in consultations, expert groups and contributed to other submissions 
on the same topic, including the EBU. 

 
- The ‘Television Without Frontiers Directive’ (the Directive) is the key legislation 

regulating the free circulation of television services across the European Union. At 
its core lies the objective that viewers continue to have access to a rich variety of 
European programmes. This principle becomes ever more important at a time 
when niche and premium services achieve phenomenal growth and ‘global content 
village’ evolves from concept to reality. 

 
- Another core element of this Directive is the ‘country of origin’ principle which 

makes it possible for viewers to freely receive television channels and services 
licensed in any one of the EU Member States. RTÉ recognises that this internal 
market objective – the free circulation of services - lies at the heart of the directive 
and needs to be achieved. This should not, however, be to the detriment of 
delivering a high level of protection for viewers and consumers in the European 
Union.  

 
- RTÉ considers that these core principles enshrined in the Directive are important 

and should be maintained. There is a need for a minimum set of common support 
measures for Europe’s production industry. However it must also be recognised 
that the domestic or national regulatory measures must a) be able enhance or 
complement these minimum support measures and b) be adhered to by all audio-
visual content services which target that market. 

  
- RTÉ agrees that the Directive needs to be adapted to take account of technological 

developments and new content services. Recent technological developments have 
blurred the distinction between different types of services (broadcasting and new 
media services) and between the regulation of infrastructure and content. 

 
- RTÉ notes that the Commission recognises the necessity of an ‘integrated 

approach to information society and audio-visual media policies in the EU’ to take 
account of the convergence that is taking place. This ‘integrated approach’ 
provides an important and timely opportunity to clarify the objectives and scope 
of future European Audio-visual policy. 

 
- The Directive should not be limited to removing the obstacles to the internal 

market but should also take account of general interest objectives in this area such 
as access, cultural diversity and media pluralism.  

 
- Public service broadcasters have a requirement to meet a broad programming 

remit which includes, substantially, news, current affairs and sports (as well as 



education, cultural and entertainment programming) yet broadcast regulation, 
through this Directive, does not recognise the value of such a broad remit.  

 
- RTÉ suggests that the provisions which support cultural diversity (e.g. Articles 4 

& 5) be re-evaluated in the context of this debate. RTÉ contests that the exclusion 
of news, current affairs and sports programming from the applicability of quotas is 
an overly narrow interpretation of what constitutes a European or Independent 
work. European and Independent Quotas should recognise the broad remit that is 
the pre-requisite of a Public Service Broadcaster.  

 
 
 
ISSUE PAPER: Rules Applicable to Audio-Visual Content Services 
 
(1) Scope of Directive 
 
1. European legislation currently makes a distinction between broadcast and 

information society services based on whether a service is provided on individual 
demand or not. This distinction is already challenged by the emergence of on-
demand and interactive services which are linked to traditional linear broadcasts. 

 
2. RTÉ agrees that a consistent regulatory framework for broadcasting and new 

interactive audio-visual services is required.  RTÉ believes that the definition of 
audio-visual content services put forward by the Commission seems to address all 
key elements though the real challenge may lie in defining the appropriate tiers of 
regulation for these services. 

 
3. If the Directive is to be extended to take account of new information society 

services considerations need to be given to the following: 
 

- Access rules need to be addressed in this context. These would include Must 
Carry and access to associated facilities such as Electronic Programme Guides 
(EPGs) and Applications Programming Interfaces (APIs). Such principles are 
outlined in the Electronic Communications Regulatory Framework whereby 
member states are allowed to draw up access rules for example on EPGs. 

 
- Regulation of audio-visual services may need to be graduated and should be 

applied in a way that is appropriate, proportionate, effective. 
 
 
(2) Territorial Competence  
 
4. RTÉ re-iterates here the concerns expressed by it and a number of other Member 

States regarding services primarily targeting their own country but provided by 
broadcasters established in another member state. These concerns need to be 
addressed. Problems arise in particular with regard to national rules which are 
stricter than European minimum standards (with regard to, for example, the 
advertisement of alcohol) and from programme and advertising windows for a 
particular country.  

 



5. Ireland is a case in point. The graphs below illustrates the amount of content 
originating from broadcasters established in another member state (in Ireland‘s 
case the UK) which is not regulated in Ireland.  

 
 

 

 
Graph 2 above demonstrates the channel share of broadcasters targeting Ireland with Irish advertising inserted  
(Republic of Ireland opt-outs). 

 
 
6. RTÉ does not doubt that the country of origin principle is a necessary cornerstone 

of the Directive which adds legal certainty. However RTÉ submits that it should 
be possible to develop, for a limited number of cases, solutions which reconcile 
the functioning of the internal market and the free flow of information with 
legitimate concerns related to the public policy objectives, such as pluralism and 
cultural diversity, and the effectiveness of national legislation.  

 
7. RTÉ has some reservations regarding the two options proposed by the 

Commission  in the Issues paper  i.e. the codification of existing case law of the 
European Court of Justice and the extension of the Article 2a procedure. Whilst 
codification of existing case law would not address the situation outlined above 
where advertising in particular is targeted towards another Member State, Article 
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2a procedure would run the risk of either not being effective or possibly creating 
obstacles to the re-transmission of services.  

 
8. RTÉ submits that in this regard, the mechanisms in the European Convention on 

Transfrontier Television and in particular Articles 16 and 24a, which are designed 
to address similar concerns, have also failed to work satisfactorily. RTÉ 
understands that the Consultation by the Council of Europe and the scope and 
jurisdiction principles of the Convention may result in new mechanisms being 
adopted.  Any such new mechanism should be also be considered and developed 
at EU level and limited to cases where a programme service, including an 
advertising window is intended mainly or exclusively for the public in another 
Member State.  In such cases it might be envisaged that the Member State in 
which the broadcaster is established might be given the choice of either 
recognising the jurisdiction of that other Member State or of taking appropriate 
measures to ensure that the service in question respects any stricter rules on 
programme content including advertising applicable to broadcasters in that other 
Member State.  

 
9. With regard to non-linear services the risks and concerns outlined above also exist 

and potentially to a greater extent. When establishment criteria are established for 
non-linear services care has to be taken to find criteria that are clear and objective, 
This is also of importance for the subsidiary criteria for providers not established 
within the EU. 

 
10. RTÉ submits that the solution outlined in the Issues Paper at Point 2.2.2 is not 

acceptable. Solutions which may work with regard to VAT may be difficult to 
transpose to regulatory questions. This is all the more so in the audio-visual sector 
where regulation concerns sensitive issues relating to culture and media pluralism.   
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