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EXECUTIVE SUMMARY 
 
Mediaset welcomes the opportunity to contribute to the review process of the 
“Television without Frontiers” Directive (TWFD) and in particular to comment upon the 
various issue papers published by the Commission in July 2005 in preparation of the 
audiovisual conference in Liverpool.   
 
The TWFD has become the cornerstone of the European Audiovisual policy as it lays 
down effective guarantees of such general interests for society as access to 
information, protection of minors, cultural diversity and media pluralism. The 
Directive’s main objective which is to promote the freedom to provide transfrontier 
television services within the Community has, by and large, been achieved as 
witnessed, amongst others, by the increase in the numbers of channels available to 
European viewers over the past decade. 
 
However, the technological and economic context which influenced at the time the 
adoption of the Directive has undergone many important changes since.  Fundamental 
notions such as “broadcasting”, “television” and “advertising” need now to be 
reassessed and revisited in the light of the advent of digital television, the emergence of 
new services riding upon the explosive convergence of media and telecommunications, 
and the unprecedented degree of consumer empowerment in this area. These 
developments, no longer justify the distinction between linear and non-liner audiovisual 
services that currently delineates the scope of application of the TVWFD. 
  
In this respect, Mediaset believes that the policy choices enshrined in the new regulatory 
framework for the provision of electronic communications networks and services, adopted 
in 2002, should also guide the Commission in the current review process. 
 
In particular, the existing paradigm of the regulatory framework for electronic 
communications should serve as an example of a pro-competitive approach with 
regard to audiovisual rules. In order to decide how best to regulate audiovisual 
services, the Commission should adopt a competition law-based approach, whereby it 
is the demand and supply substitution and not the artificial distinction between linear 
and non-linears services that serves to define the relevant (economic) markets and to 
understand how markets work and interact with each other.  
 
A competition law based-approach will also help to identify the reasons (if any) why 
the private sector, if left unregulated, could not achieve the general interest objectives 
set out in the TVWFD and limit regulatory intervention to where it is strictly is 
necessary.  It is Mediaset conclusion that, on the basis of such an approach, the new 
regulatory framework should not cover pluralism and cultural diversity, as multi-
platform competition can effectively safeguard these two objectives. 



 

A. INTRODUCTION 
 
Mediaset welcomes the consultation process led by the Commission on the revision of 
the Television Without Frontiers Directive (TVWFD) and the publication of the five 
Issue Papers in July 2005.   
 
Although supportive of the Commission’s main orientation, Mediaset SpA (Mediaset) 
believes that the approach envisaged in the Issue Papers can be further improved by 
fully taking into account the way viewers will consume audiovisual products in the near 
future, and the way media companies will compete in an rapidly evolving, converged 
and more complex audiovisual market.  
 
The TWFD has become the cornerstone of the European audiovisual policy as it lays 
down effective guarantees of such general interests for society as access to 
information, protection of minors, cultural diversity and media pluralism. The 
Directive’s main objective which is to promote the freedom to provide transfrontier 
television services within the Community has, by and large, been achieved as 
witnessed, inter alia, by the increase in the numbers of channels available to 
European viewers over the past decade. 
 
However, as the Commission is aware of, the technological and economic context 
which influenced at the time the adoption of the Directive has undergone many 
important changes since then. Fundamental notions such as “broadcasting”, 
“television” and “advertising” need now to be reassessed and revisited in the light of 
the advent of digital television, the emergence of new services riding upon the 
explosive convergence of media and telecommunications and the unprecedented 
degree of consumer empowerment in this area.  These developments, as explained in 
further detail below, no longer justify the distinction between linear and non-linear 
audiovisual services currently used to delineate the scope of application of the 
TVWFD. 
 
Mediaset concurs with others that the review of the Directive is taking place within a 
context characterised by the dramatic increase of the number of broadcasting services 
available, coupled with the take up of digital satellite DTH and DTT services, the 
increase from 15 to 25 in the number of Member States and the emergence and use 
of new technologies that challenge the existing definitions provided in the Directive.  
 
However, the Commission should recognise that trying to devise rules to address a 
rapidly changing broadcasting and media environment is a challenging task.  At this 
crossroad, it is essential more than ever before, that innovation is not stifled at 
inception. The fact that today consumers, thanks to the digital technologies now 
available, are in a position to make their own informed choices as to their information 
and entertainment needs choosing from and array of traditional or new content and 
communication channels calls into question many of the assumptions that have 
underpinned in the past media and broadcasting regulation 
 
 

 2



 

B. FROM THE ANALOGUE TO THE DIGITAL PARADIGM: OLD AND NEW  
MOTIVES FOR PUBLIC POLICIES 

 
Media industries are often characterised by complex supply chains involving a number 
of stages of production. The four main phases of the audiovisual media value chain 
can be categorized as follows: i) production; ii) packaging; iii) transmission; and iv) 
revenue generation. 
 
Historically, transmission has been carried out using analogue broadcast technologies, 
whereby each broadcast channel requires a dedicated frequency band. Transmission 
capacity constraints meant that only a limited number of analogue channels could be 
broadcast simultaneously. Due to the technical constraints that prevented the 
transmission of more than one channel through a single network and the need for 
media editors to grant themselves dedicated transmission capacity for a long time, 
broadcasters have typically been vertically integrated. 
 
Moreover, the absence in the past of a Conditional Access Systems (CAS) meant that 
analogue transmission could only be free-to-air (FTA) and that revenues could only be 
generated by advertising and/or public funding. The absence of a direct charging 
mechanism in analogue makes it difficult for broadcasters (and regulators) to infer 
information about consumer preferences for different types and qualities of audiovisual 
content. Under a pure advertising funded model, the broadcaster’s aim is to maximise 
audience size, as this increases advertising revenues. Thus, as far as the advertising-
funded business model is concerned, it is necessary for content editors to operate in a 
setting where audiences are not excessively fragmented.  
 
The existence of transmission capacity constraints and the fact that FTA television is 
advertising-based had led to several market failures.  In particular:  
 
(i) diversity of programming is too low, as duplication of popular genres is usually more 
profitable than targeting market niches.  Moreover, with a small number of channels 
only a limited range of programming can be shown at any point in time.  
 
(ii) innovation and quality are further compromised by the fact the absence of direct 
charging mechanisms prevents broadcasters from extracting from infra-marginal 
consumers the additional surplus stemming from the increased quality/innovation 
provided. 
 
The transition from analogue to digital transmission technologies drastically alters the 
economic paradigm underpinning the audiovisual media industry by removing both 
capacity constraints and the need for a FTA, advertising-based broadcasting model, 
thus eliminating the resulting market failures. 
 
In particular, as regards transmission capacity constraints, digital compression and 
distribution technologies transform terrestrial broadcasters into multi-channel 
distributors and at the same time greatly expand the transmission capacities of the 
cable and satellite distribution platforms. Moreover, digital technologies allow 
distribution platforms that were previously used for other purposes, such as 
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telecommunications and power lines, to compete in the audiovisual content 
transmission market. As a result, spectrum scarcity will no longer be a structural 
feature of audiovisual content transmission leading to vertical integration and 
oligopolistic markets in the editorial segment of the media value chain.  In other words, 
pure editors will be able to reach viewers, provided that they are not unduly prevented 
from accessing essential distribution facilities (CAS platforms). 
 
Digitisation also enables content editors to exclude unauthorized consumers, thanks to 
the use of encryption/decryption technologies. Conditional Access Systems and 
encryption/decryption technologies enable broadcasters to apply pay-per-view and 
pay-per-channel charging models. 
 
Both the availability of increased transmission capacity and CAS facilities can eliminate 
the market failures previously identified. In particular, the absence of (transmission 
capacity) barriers to entry enable an increased number of new (and old) entrants to 
target new niche markets rather than to divide the mass market audience further.  
Diversity of programming as well as plurality of views can be obtained across a number 
of competing content offerings, rather than at different times over a few channels. On 
the other hand, thanks to the adoption of direct charging mechanisms, innovation and 
quality incentives are restored as media editors can extract from infra-marginal 
consumers the additional surplus ensuing from the increased quality/innovation  
provided. More importantly, a fee-based revenue generation model means that 
broadcasters can avoid excessive advertising by raising instead subscription fees. 
 
 
C. THE COMMISSION SERVICES’ PROPOSALS : THE NOTION OF 

AUDIOVISUAL CONTENT SERVICES 
 
In its proposal concerning the scope of application of the new TVWFD, the 
Commission proposes a comprehensive approach  with two different tiers of rules, i) a 
basic tier of rules (covering protection of minors and human dignity, and similar 
principles of general interest) applying to all audiovisual content services and ii) a 
subset of these services, the so-called linear audiovisual services, that should be 
subject to rules derived from those in the TVWFD, “but lighter and modernized”.   
 
Under this two-tier approach, non-linear audiovisual services would cover on-demand 
services where users/viewers are able to choose the content they wish at any time, 
e.g. video-on-demand, web based news services, etc., whatever the delivery platform.  
According to the Commission, the notion of linear audiovisual services would only 
cover services that are scheduled, i.e. where there is a succession of programmes 
arranged throughout the day by the responsible editor and the viewer does not control 
the timing of the transmission. Thus, editorial responsibility would be part of the 
definition for the second tier. These services would include, for example, traditional 
television, web casting, streaming and near video-on-demand, whatever the delivery 
platform. The Commission explicitly recognises that “the definitions used here are of a 
different nature than the categories used as market definitions under EC competition 
rules”  
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The Issue Paper defines the general interest objectives that the basic tier of 
obligations should safeguard, notably: protection of minors and human dignity; 
identification of commercial communications; minimum qualitative obligations 
regarding commercial communication (e.g. public health considerations); right of reply; 
and basic identification / masthead requirements. 
 
With respect to the rules applicable exclusively to linear audiovisual content services, 
some indicators can be deduced from the others Issues Papers, notably, the 
maintenance of the following obligations prescribed for terrestrial broadcasters in the 
TVWF Directive: 
- 
- 

- 

Hourly advertising ceilings (art. 18 of the TVWF Directive); 
A ban on commercial communications during religious services and limits to the 
number of interruptions for commercial communications only for cinematographic 
works, news programmes and programmes for children (art. 11 of the TVWF 
Directive) 
Programming quotas for European works (art. 4 of the TVWF Directive) with a 
minimum proportion reserved for European works created by independent 
producers (art. 5 of the TVWF Directive). 

 
 
D. MEDIASET’S POSITION 
 
Mediaset firmly believes that, as described above, the Commission’s distinction 
between linear and non-linear services fails to take into account the implications of the 
passage from an analogue to a digital audiovisual sector. If in the past, sector-specific 
regulation was necessary to address the market imperfections of the analogue media 
environment, a more technology neutral and economics based approach is absolutely 
necessary this time.  
 
More particularly, the Commission’s proposal to define the scope of the new TVWFD 
by reference to a sui generis distinction between linear and non-linear services 
introduces a clear dichotomy which departs radically from a competition law-based 
approach whereby market definition and the consequential law enforcement depends 
on an economic analysis of demand and supply 
 
In this respect, Mediaset believes that the policy choices enshrined in the new regulatory 
framework for the provision of electronic communications networks and services, adopted 
in 2002 should also guide the Commission in the current review process.   
 
In fact, the new regulatory framework for electronic communications is built upon the 
fundamental principle that ex ante regulation should be imposed only where 
competition rules cannot address effectively existing or likely market failures. In 
particular, a decision by a National Regulatory Authority (NRA) to subject a given 
market to ex ante regulation depends on whether an electronic communications 
market satisfies the so-called three-criteria test, i.e., the market is characterised by: 
- 
- 
- 

existence of high barriers of entry, 
absence of competition, and 
competition law remedies are not sufficient to address the market failures 
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Any form of ex ante regulatory intervention in this area and any remedy imposed 
should respect the fundamental principle of proportionality and should be fully justified 
and transparent.  In the light of the explosive growth of the digital and network 
economy, the principle of proportionality aims precisely at preventing excessive or 
unnecessary regulation of new forms of electronic communications services that are 
vectors of innovation and effective competition. Conversely, regulation should be 
rolled back when a market becomes competitive and any likely market distortion can 
be dealt with ex post by means of competition law enforcement alone. 
 
In Mediaset’s view, the existing paradigm of the regulatory framework for electronic 
communications should serve as an example of a more pro-competitive approach with 
regard to the audiovisual rules. In particular, in order to decide how best to regulate 
audiovisual services, the Commission should adopt a competition law-based approach 
whereby it is the demand and supply substitution and not the artificial distinction 
between linear and non-linear services which serves to define the relevant (economic) 
markets and to understand how markets work and interact with each other. A 
competition law based-approach will also help to identify the reasons why the private 
sector, if left unregulated, would not be able to achieve the general interest objectives 
set out in the new “Audiovisual Content Directive”. The clear merit of such an 
approach would be to limit regulatory intervention to where it is strictly necessary.   
 
The need to align the scope of future regulation with the demand and supply criteria of 
competition law clearly emerges from Commissioner Reding’s statement that “[the] 
new rules should unfold the opportunities of the emerging multimedia world which will 
offer increased competition and consumer choice, while clearly spelling out general 
public interest objectives such as cultural diversity and protection of minors”1. 
 
In this respect, it should be recalled that the TVWF directive adopted in 1989 aimed at 
ensuring a transition from national markets to a common programme production and 
distribution market. At that time, broadcasting was purely analogue and transmission 
capacity was severely limited.  It that context, the broadcaster was defined as the 
natural or legal person who had editorial responsibility for the composition of television 
programme schedules. The key criterion to impute editorial responsibility was 
considered the activity of programme scheduling, given that linear programming was 
the sole available option for distributing audiovisual content to the public. 
 
However, in today’s technology paradigm, audiovisual media editors are not only 
those who linearly schedule a succession of programmes arranged throughout the 
day.  If that were the case, media distributors whose content is accessed on-demand 
could not be held responsible for the content they distribute. For instance, in the case 
of a web-based news service, the editor would not be held responsible for the content 
posted on-line, which is updated at least on a daily basis although he is the one who 
has to decide which news to publish, which ones to highlight and how to present them. 
 

                                            
1 “Commission starts final phase in consultations on modernising EU rules for audiovisual content”. 
IP/05/908 - Brussels, 12 July 2005 
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Therefore, the distinction between non-linear services, “where users/viewers are able 
to choose the content they wish at any time”, and linear services, where “the viewer 
does not control the timing of the transmission” introduces a rather artificial and 
misleading distinction.  As a matter of fact, even in the case of linear services the 
user/viewer chooses the content he wishes among those available. If the user/viewer 
does not find what he wishes, he can search for other valid substitutes (at the 
extreme, he can choose not to view anything at all). 
 
Any audiovisual linear service can be replicated exactly non-linearly (by the very same 
media editor), with the result that the user/viewer can access the same programmes 
but whenever he/she wants.   
 
Even more important, recent digital technological developments have narrowed even 
further the gap between linear and non-linear services.  In particular, digital 
broadcasting can create server-type broadcasting, which enables viewers to search 
for specific programmes or scenes they wish to watch by using electronic 
programming guides (EPG). The program related information, “metadata”, is sent from 
broadcasting stations, and can be used by the receivers to browse and retrieve 
desired programming at any desired time. Server-type broadcasting also allows for 
VOD (Video On Demand) services, where programs will be automatically stored and 
fees will be levied only for those programs actually watched.  Such digital broadcasting 
will allow a user to view a programme at a convenient time, a function similar to that 
available to non-linear audio-visual services. 
 
Personal Video Recorders (PVR) or ‘TiVo’ are also blurring further the distinction 
between linear and non-linear services.  A PVR is a new kind of recording device 
offering far greater capacity and sophistication than the traditional VCR, as well as 
high quality recording. Programmes are recorded onto a hard disk instead of allowing 
the viewer to record many more programmes and to browse them easily as with a 
CD/DVD. Therefore, the viewer is able to determine the content and timing of his own 
viewing schedule. 
 
Mediaset therefore believes that in light of the increased demand and supply side 
substitutability between linear and non-liner services, the Commission should abandon 
the “two-tier” regulatory option in favour of a more pro-competitive one where the 
same set of rules are apply to all audiovisual content services, in which case it could 
either extend the set of rules derived from those in the TVWF Directive also to non-
linear services (but lighter and modernized), or it could exempt linear services from the 
relevant set of rules altogether. 
 
Mediaset considers that for the reasons set out above, the first option should only be 
pursued if it can be shown that broadcasters, if left unregulated, would not achieve the 
general interest objectives pursued by the Directive.  As Mediaset has explained, it is 
highly unlikely that market failures that existed under the analogue model would 
persist in the new digital environment. Therefore, the second option can be considered 
to be the only economic approach and compatible with competition law. 
 
 

 7



 

CONCLUSIONS 
 
An effective regulatory framework for audiovisual services calls for rules that are 
flexible enough and take into account the current and foreseeable technological and 
market developments that characterize the audiovisual market. The distinction 
between linear and non-linear audiovisual services proposed by the Commission is 
still grounded on the old analogue age and fails to take into consideration the real 
substitutability with the so-called non-linear services. Accordingly, Mediaset welcomes 
the statement made by Commissioner Reding in a recent public address: “[I] also 
intend to present, before the end of the year, a proposal for a modern European 
regulatory framework for “Audiovisual Content Without Frontiers”, which will create a 
“light-touch” environment  for all content media services, whether delivered in linear or 
non-linear form.”2 
 
Therefore, the scope of the new “Audiovisual Content Directive” should be defined by 
reference to a competition law approach and on the basis of an economic 
understanding of the relevant markets. Regulation should not be imposed if market 
forces and players can achieve the main general interest objectives. Trying to anchor 
the future regulatory framework for audiovisual services on criteria that are no longer 
relevant in a digital-driven area may prove particularly harmful and stifle innovation to 
the detriment of the end user. 
 
Even if regulation is necessary for the protection of minors and human dignity, the new 
regulatory framework should not cover pluralism and cultural diversity, as digitisation 
has removed those structural features of analogue transmission that in the past meant 
that the private sector could not safeguard these two general interest objectives. 
 

                                            
2 Viviane Reding: “The Media and Globalisation”. European Forum Alpbach, 31 August 2005. 
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ANNEX 
 

Additional information provided to the European Commission on a confidential 
basis: 
 
o Impact Assessment (Mediaset) 
 
o Press advertising in Italy is not adversely affected by television advertising 

(Mediaset) 
 
o Observations relevant to the arguments advocated by FIEG (Mediaset) 
 
o Media Ownership and Pluralism in Italy: a comprehensive framework against the 

partial assessment of the EIM’s study (Avvocato Rossi) 
 
o Analysis submitted by Lear 
 
o Analysis submitted by Avvocato Rossi 
 
o Che cos’è la televisione: evoluzione del mercato audiovisivo e crisi delle definizioni 

classiche (E-Media, Milano-London August 2005) 
 
 
 
 
 
 
 
 
 
Mediaset, 5 September 2005 


