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Rules applicable to audiovisual content services 

Issue 1: Material competence 

As proposed in the preparatory acts for the revision of the Television Without Frontiers 

directive, the principle of technological neutrality in relation to the means of distribution is 

hereby strongly supported. 

The principle of neutrality must be placed among the fundamental basic rules, as indicated in 

point 1.2, directly binding for all operators, however the broadcast occurs.  

In addition to these basic rules, it has been suggested to identify specific regulatory guidelines 

for different kinds of operators, which should be tailored in a more flexible manner taking into 

due consideration the kind of impact the following decisive factors produce on the operators: 

- the editorial choice to broadcast a thematic programming schedule; 

- the kind of access to the channel, i.e. with or without payment of a fee also with regards 

the means of distribution (satellite, cable, analogue frequencies etc.)  

These factors have a great impact on the acquisition of the programs and on the scheduling of 

the programs, depending if the channel is thematic or not, and on the number of viewers , 

which will certainly be greater if the access is free of charge and in connection to the means of 

distribution of the programs. 

Thus we hereby support the Commission in the definition and uniform application of basic 

rules and the application of a “subset” of rules for operators offering so called “Not linear” 

services, as long as such basic rules are integrated by specific regulatory guidelines, 

differentiated and calibrated for operators who offer a thematic programming schedule which 

is accessible only upon the payment of a fee.  

These regulatory guidelines should be differentiated at least with regards to European 

transmission quotas, advertising overcrowding limits (hourly and daily), identification of the 

so-called “peak time” periods and investment quotas. 

 

Issue 2: Territorial Competence 

In order to accomplish a complete and effective European domestic market of 

telecommunications, the territorial competence for radio and television broadcasts must be 

necessarily ruled by the country of origin principle. 
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This implies that the State which shall be competent for the regulation and control over radio 

and television broadcasts must be the State in which the programme/channel is created and 

where editorial control and decisions take place.  

The necessity to create a European domestic market and the affirmation of the principle of free 

circulation of services are principles which respond to an absolute general interest which must 

prevail over the fulfilment of additional obligations imposed by single Member States in which 

the programmes are broadcast but not editorially created – such additional obligations 

represent particular interests which could result to be more restrictive than the general rules 

and also more restrictive than the additional obligations eventually set by the competent 

Member State, which is and must remain the member State in which the editorial line of the 

channel /programmes is decided.  

In order to achieve the aforesaid allegation,  it is necessary to set a renewed regulatory system 

in which the  “basic rules” are common and applicable to every Member State, regardless of 

which State originates the broadcast or the State in which the programmes are broadcast.  

Single Member States will have the right to introduce more specific additional obligations 

(including  more restrictive) for broadcasters resident in the Member State. 

The member State in which the programmes are broadcast, but originated from a different 

member State, should continue to have the authority to intervene against operators who 

broadcasts the programmes from a different Member State with the sole purpose to evade local 

additional obligations, which could result to be more restrictive than the basic rules. Such 

purpose must be clearly inferable from objective elements, as unequivocally confirmed by the 

rulings of the European Community Court of Justice. 

In cases as this it could be envisaged to broaden the field of application of article 2a of the 

Directive, as proposed by the Commission,  without limiting it to only article 22 of the 

Directive, this way authorizing single Member States to intervene each time programmes are 

broadcast in violation of the basic rules as defined in point 1.2..  This would ensure the 

fulfilment of the supremacy of the general principle of free circulation of services. 

 


