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1. Introduction 

 

This submission is made on behalf of European Lotteries, which brings together most of 

the State Lottery and/or Toto companies of the EU Member States as well as the 

lottery/Toto companies of several non-EU Member States. 

 

European Lotteries welcomes the opportunity to comment on the Issues Paper 

concerning “Rules Applicable to Content Services”.  

 

European Lotteries recognizes that the Television without Frontiers (TVWF) Directive 

needs to be revised in order to take into account of the convergence of internet and 

television technologies and other technological developments (such as the advent of 

interactive television).  

 

However, at the same time, the revision of the TVWF Directive must respect the 

specificities of gambling, which are not an ordinary economic activity. 

 

The Issues Paper proposes a wide definition of the concepts “audiovisual content service” 

and “non-linear audiovisual services”. European Lotteries is very concerned that these 

wide and vague definitions might bring gambling services within the scope of the TVWF 

Directive and would make the country of origin applicable to gambling services. This 

approach would not be compatible with the provisions of the E-commerce Directive1 and 

would deregulate a highly regulated and sensitive market.  

 

 

2. Current legal framework for gambling services  

 

In the European Union, games of chance are regulated, in the absence of EU legislation2, 

at national level. All EU Member States have imposed strict limitations on gambling 

activities in order to control and to limit the supply of gambling on their territory, to 

guarantee that gamblers receive a fair treatment when gambling, to protect consumers 

and especially (potential) vulnerable gamblers and to ensure that revenue of gambling is 

to a certain extent used for public benefit. An additional motivation to strictly regulate 

those activities is their vulnerability to various forms of criminal activity including money 

laundering.  

 

Gambling operations offered in an EU Member State without having received a license in 

that jurisdiction or which are not allowed by national law are regarded as illegal. 

Moreover, Member States have the right to prohibit or restrict games offered from other 

EU jurisdictions, even if provided by means of information society (internet, interactive 

television, mobile betting, etc.). 

 

                                                           
1 Directive 2000/31/EC on certain legal aspects of information society, in particular electronic 
commerce, in the Internal Market, OJ 2000, L 178/1. 
2 See conclusions of the Edinburgh Council of 12 December 1992. 
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The European Court has consistently accepted that a national legislation that confers 

exclusive rights to certain undertakings to offer gambling services does, as such, not 

constitute a violation of the EC Treaty, as long as this legislation is justified by objectives 

of social policy and consumer protection aimed at limiting the harmful effects of gambling 

activities and if the restrictions are non-discriminatory and proportionate to these 

objectives3. 

 

The European Court of Justice has also recognised the discretionary power of the Member 

States to decide about the number and type of operators, as well as the right to decide 

about the type and volume of games.  

 

 

3. Gambling and Interactive Television 

 

Generally speaking, two types of interactive television (iTV) gambling services can be 

distinguished. The first type, “in-vision gambling”, renders it possible to gamble on 

(sporting) events which are directly related to the events unfolded on the screen (mainly 

related to sporting events, such as the outcome of a penalty kick, but also to non 

sporting events, such as Big Brother, the Euro Vision contest.  

 

The second type, “not in-vision gambling”, are gambling services where there is no 

interaction with a TV program and which are similar to the games currently offered on 

the Internet (e.g. casino games). Finally, there are also numerous forms gambling 

services which are currently offered on analogue television channels, such as quizzes and 

SMS based contests. The European regulation of this last category is currently under 

discussion in the context of the proposed Sales Promotions Regulation and the Study 

commissioned by the European Commission on Gambling Services in the Internal 

Market4.  

 

Academic research indicates that there are specific problem gambling concerns if 

gambling is provided via remote distribution channels, including iTV gambling. Almost all 

EU households are equipped with TV sets and interactive television enables consumers to 

gamble just by pushing on their TV remote control. This makes iTV gambling even more 

accessible, and therefore, potentially more dangerous for the consumers, than gambling 

services offered via other remote means, such as internet5.   

 

Analysts have recognized the great potential for future growth of iTV gambling. In the 

United Kingdom and France, iTV gambling is already showing strong signs of expansion. 

                                                           
3 See Case C-275/92, Her Majesty’s Customs and Excise v G. Schindler and J. Schindler, 1994 ECR 
I-1039, Case C-124/97, Markku Juhani Läärä, Cotswold Microsystems Ltd, Oy Transatlantic 
Software Ltd. v Kihlakunnansyyttäjä, Suomen Valtio, 1999 ECR I-6067, Case C-67/98, Questore di 
Verona v Diego Zenatti, 1999 ECR I-7289, Case C-6/01, Associação Nacional de Operadores de 
Máquinas Recreativas (Anomar) v Portuguese State, 2003 ECR I-08621, Case C-243/01, 
Procuratore della Repubblica v Piergiorgio Gambelli, 2003 ECR I-13031 and Case C-42/02, Diana 
Elisabeth Lindman v Skatterättelsnämnden, 2003 ECR I-13519. 
4 This study is made by the Swiss Institute of Comparative Law and is due in 2006.  
5 In the dispute between Antigua & Barbuda and the United States, the WTO Panel pointed out that 
there are specific concerns to the remote supply of gambling, including: 

– The volume, speed and international reach of remote gambling transactions, 
– The virtual anonymity of such transactions, 
– The isolated and anonymous environment in which such gambling takes place 

According to the Appellate Body of the WTO, those concerns provided the US with sufficient 
reasons to prohibit on the basis of public order principles the cross border supply of gambling 
services. 
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Market analysts Merrill Lynch predicts that the global online gambling industry will be 

worth EUR 180 billion by 2015. According to Merrill Lynch, iTV gambling is likely to 

account for 50 per cent of the income.  In August 2005, British Sky Broadcasting Group 

plc reported that it had generated an annual turnover of £261 million through iTV 

gambling applications. 

 

 

4. Specific comments on the Issues Paper 

 

The TVWF Directive enshrines the principle of free movement of television services based 

on country of origin control.  

 

The TVWF Directive allows Member States to derogate exceptionally from the general 

principle of freedom of reception and retransmission of television broadcasts, in order to 

take appropriate measures against broadcasters coming from another Member State who 

“manifestly, seriously and gravely” infringe Article 22 of the Directive, i.e. rules regarding 

the protection minors, public order or the incitement to hatred.  

 

However, this derogation may only be invoked provided that a complicated and time 

consuming procedure has been followed. This makes this procedure unsuitable to enable 

national authorities to take protective measures to combat the cross-border provision of 

illegal iTV gambling services.  

 

The country of origin principle is however not applicable to gambling services, since 

gambling services do not fit within the definition of ‘television broadcasting’ as stated in 

Article 1(a) of the TVWF Directive. 

 

Under the terms of the current TVWF Directive, “television broadcasting” means the 

initial transmission by wire or over the air, including that by satellite, in unencoded or 

encoded form, of television programmes intended for reception by the public. It includes 

the communication of programmes between undertakings with a view to their being 

relayed to the public. It does not include communication services providing items of 

information or other messages on individual demand such as telecopying, electronic data 

banks and other similar services; 

 

iTV gambling services are only accessible on individual demand of the consumer. 

Consequently, iTV gambling services are not covered by the concept “television 

broadcasting” and fall outside the scope of the current TVWF Directive. 

 

The definitions of “audiovisual content services” and “non-linear audiovisual services” as 

proposed in the Issues Paper move away from the previous narrow interpretation of 

broadcasting services.  

 

Audiovisual content services” are defined as services as defined by Article 49 and 50 EC 

Treaty for the delivery of moving images with or without sound to the general public by 

electronic communication networks. Gambling services could fall within the category of 

non-linear audiovisual services, since they could be regarded as “on-demand services 

where users/viewers are able to choose the content they wish at any time, (…), whatever 

the delivery platform”. 

 

European Lotteries is very concerned that these wide and vague definitions might bring 

gambling services within the scope of the TVWF Directive and would make the country of 

origin applicable to gambling services. This approach would not be compatible with the 
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provisions of the E-commerce Directive6 and would deregulate a highly regulated and 

sensitive market. 

 

Why is the application of the country of origin not feasible for a sensitive sector like 

gambling? 

 

- The application of the country of origin principle would lead to a liberalization of the 

European gambling sector and would destroy the discretionary power of the national 

authorities, since an EU operator would be allowed to offer its games on the entire EU 

territory.  Under these circumstances, it would no longer be possible for the national 

authorities to follow a restrictive gambling policy at national level 

 

- The major factor keeping gambling addiction rates low is that there are limitations on 

the number of gambling opportunities available to consumers. The country of origin 

principle would remove these limitations and would enhance cross-border 

competition. This is not in the interest of the consumer. 

 

- There are substantial risks of crime and fraud related with the operation of gambling 

activities. The country of origin principle would render it impossible to effectively 

control an iTV gambling operator which is established abroad.    

 

European Lotteries acknowledges that television and Internet technologies are 

converging. The European Commission’s Communication “i2010 – A European 

Information Society for growth and jobs” has favoured an integrated approach to 

information society and audiovisual media policies in the European Union7.  

 

Article 1.5 of the Electronic Commerce Directive explicitly excludes gambling activities 

from its scope of application, excluding those carried out for commercial communications 

purposes. The Directive does not apply to (internet) “gambling activities which involve 

wagering a stake with monetary value in games of chance, including lotteries and betting 

transactions”. As a result of this exception, the country of origin principle is not 

applicable to (Internet) gambling. EU Member States are entitled to stop or restrict the 

cross-border provision of Internet gambling services, even if these services are provided 

by a gaming operator established in another Member State and duly licensed in that 

Member State. 

 

The justification for excluding gambling activities from the E-commerce Directive was 

clearly their “specific nature” with regard to the Internal Market. This specific nature goes 

hand in hand with the abovementioned concerns in relation to the application of the 

country of origin principle to gambling services. 

 

Mutatis mutandis, the same rationale as used in the E-commerce Directive should be 

applied to iTV gambling services.  

 

If gambling is excluded from the application of the E-commerce Directive, iTV gambling 

should certainly, given the easy accessibility, be excluded from the application of the 

TVWF Directive.  

 

                                                           
6 Directive 2000/31/EC on certain legal aspects of information society, in particular electronic 
commerce, in the Internal Market, OJ 2000, L 178/1. 
7 Communication from the Commission to the Council, the European Parliament, the European 
Economic and Social Committee and the Committee of the Region, i2010 – A European Information 
Society for growth and employment, COM(2005) 229 of 1 June 2005. 
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Recommendation: European Lotteries calls on the European Commission to 

explicitly exclude gambling services from the scope of application of the TVWF 

Directive.  

 

We trust that you shall take account of the aforementioned concerns. We remain at your 

disposal for any complementary information you may require. 
 

Dr. Winfried Wortmann 

President European Lotteries 

 

Brussels, 5 September 2005 

 

 

 

 


