
�����������
� � � 	 
 � � � �

 � � � � � �

 
 

European Commission Consultation 

Modernising EU rules for audiovisual content  

 

Comments of Deutsche Telekom  

September 2005 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 2

 
 
 
Executive Summary  
 

Deutsche Telekom welcomes the European Commission’s aim to establish a legal 
framework for the media industry that is as modern and as flexible as possible. In 
particular, it greatly appreciates the Commission’s intention to set an example for the 
‘better regulation’ initiative by revising the Television Without Frontiers (TVWF) Directive.  

 
Before embarking upon considerations for regulation of a developing market, it will be 
necessary to provide concrete regulatory goals. In view of the promotion of the usage of 
cross-border content offers, it will in particular be necessary to assess the consequences, 
which should  not only include the economic impact of the planned changes but also the 
question of the necessity for regulation.  

 
The revision of the TVWF must not result in a transposition of tight broadcasting 
regulation to other audiovisual content offers and services. Such a step would not be 
conducive to effectively solving the regulatory issues resulting from the convergence 
trend. 
 
We favour Option 1, calling for a revision of the TVWF Directive, while limiting the scope 
to television broadcasters. Deutsche Telekom is convinced that it is sufficient to clarify 
the scope of the TVWF Directive by establishing a definition of broadcasting that takes 
into account technology changes. The two-tier approach that the Commission has 
proposed in Option 2 contains conceptual weaknesses and the risk of renewed legal 
uncertainty due to its imprecise differentiation of linear and non linear content services. 
Moreover, other than broadcasting services are already sufficiently covered by the e-
commerce directive. 

 
A revision of the legal framework should focus on reducing media regulation, establishing 
legal certainty and fostering an investment-friendly climate. This makes it necessary to 
create a clear definition of the scope to which the TVWF Directive will apply. A linear 
audiovisual service (the term proposed by the European Commission) offers a sound 
starting point but does, however, require a more detailed definition. Alongside the linear 
criteria that have been adopted by the EU Commission, the definition must also include 
the significance of influence and control options for users. In addition, ‘point to multipoint 
broadcast’ without special conditioning for the user or interaction with users should be 
included. That would allow a clear distinction to Information society services which are 
delivered on a point to point basis.  

 
The country of origin principle as the guiding principle of the TVWF Directive should be 
maintained. A departure from the country of origin principle would contradict the goal of 
the TVWF Directive: to strengthen the free movement of services and audiovisual 
products. Therefore, the Commission should clarify that the country of origin applies in 
case of programmes that are transmitted to another country via satellite or via another 
technical medium. 

 
In the case of quotas, unnecessary encumbrance and overregulation for market players 
must be avoided. The discussion about quota provisions, in particular the proposed 
catalogue requirements and investment quotas for non-linear services, impose 
unnecessary constraints on the entrepreneurial freedom of providers of new, digital 
entertainment offers. New and innovative services require freedom in programming 
allowing to offer services tailored to customers’ demand. Quotas can have a 
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counterproductive effect on diversity in media services and would mean the end of new 
offers, such as those limited to U.S. cinema classics.  

 
In the field of advertising regulation, we agree with the Commission that, with the 
emergence of new advertising formats, deregulation is possible. The Commission should 
let itself be guided by the principle of ‘recognition’ without introducing new definitions that 
would make it more difficult to implement new advertising formats. Instead we should rely 
on existing industry self-regulatory mechanisms, which are more effective and flexible 
regarding present and future advertising formats. In this context, the suitability of 
advertising bans for legal products should be reviewed. 

 
The proposed provisions for the protection of minors illustrate the difficulties if the TVWF 
Directive would be extended to cover non linear services:  

• First, existing, effective self-regulatory instruments coupled with EU 
recommendations on the protection of minors are already in place which show 
that there is no need to further harmonize the protection of minors throughout the 
EU. Following the principle of subsidiarity any EU legislation should consider 
national regulation that covers national expectations and ethical/moral 
preferences.   

• Second, the proposed text is not in line with the current self regulatory approach 
of the Commission. 

 
The present national regulations on the right of reply render further regulation – in 
particular an extension of Article 23 of the TVWF Directive – unnecessary. 
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Issue Paper: Rules applicable to Audiovisual Content Services 

Deutsche Telekom supports the Commission’s intention to modernise the rules of 
audiovisual media services and to increase legal and economic certainty. The Commission 
Services identified two major policy options for the future legislative framework. Option 1 
calls for the revision of the TVWF Directive, but limits the scope to television broadcasters. 
Option 2 favours the introduction of a comprehensive framework for any form of electronic 
delivery of audiovisual content. 

I. The extension of the scope of the TVWF Directive to any kind of audiovisual content 
is not justified 

In our opinion, technical changes, the current business environment and the current 
regulatory and policy framework can only lead to a solution based on option 1. 
 
1. Regulatory and Policy Framework indicates a “light touch regime” 
 
The Mid-term Review of the Lisbon Strategy has underlined the urgent need for a new policy 
approach. Deutsche Telekom welcomes the revision of the TVWF Directive as one of the 
initiatives mentioned in the “Community Lisbon Programme”.  However this must fully comply 
with the Commission’s better regulation policy aimed at improving regulation through impact 
assessments, simplification of existing EU legislation, screening of pending legislative 
proposals and consideration of alternatives to legislation1. We are confident that the 
application of the “better regulation agenda” will lead to a solution based on option 1. 
Alternatives to regulation such as established codes of conduct must be taken into account 
and should lead to deregulation instead of regulation in the field of audiovisual content. 
Furthermore, we would like to stress, that the work carried out beforehand by the Focus 
Groups can by no means substitute the execution of a sound impact assessment.  
 
The upcoming modernisation of the European rules on audiovisual content constitutes an 
important part of the i2010 initiative and is of major importance, not only for the media 
industry, but also for all other stakeholders involved in the convergence of content and 
transport services. As the Commission has stated on the occasion of the publication of its “i 
2010” communication by 2010 50 % of all European households should be connected to 10 
MB broadband access. Investments into bandwidth, however, only make sense if the 
bandwidth can be filled with interesting audio-visual content. A regulatory framework 
hindering the take-up of new web based services would therefore contradict the European 
Commission’s goal to foster Europe’s broadband penetration. 
 
2. Business environment: emerging markets should not be hampered 
 
At this stage convergence seems to be mainly driven by technological change. Although 
services such as Video on Demand, media streaming or mobile use of content become more 
common, the market of multimedia content and services is still in an embryonic stage. The 
creation and distribution of broadband multimedia content and services will require 
investments, support and creativity from all players involved. Progress is only possible if 
providers get the necessary time and space to develop innovative multimedia services and 
produce reliable business models, for which a clear and reliable regulatory framework is an 
indispensable precondition. 
 

                                                           
1 IP/05/973 Press release 20.7.2005 “Commission sets out 8 key EU measures to create more growth 
and jobs” 
 



 5

Although the usage of the Internet is growing - in general, the content market is expected to 
grow by 6.3 % annually for the next years2 -the industry is not established yet. Thus its future 
development can not be predicted and any regulation may have unintended and possibly 
harmful consequences. 
 
3. Lack of evidence that shows any added value for a legal framework which includes 
all forms of electronic delivery of audiovisual content  

The Issue Paper does not provide evidence for the legal and economic advantages of an 
overarching regulatory framework for all audiovisual services. Deutsche Telekom is 
convinced that only option 1 will achieve the envisaged goal of a clear and stable regulatory 
framework with regard to new content services.  
 
Two-tier regulation is already in place: Whereas tier one governs audiovisual services in 
general which are subject of the E-Commerce Directive and the provisions of the 
Communications Package, tier two consists of the TVWF. There is no unregulated area of 
audiovisual services prompting new sector-specific regulation. For the sake of clearness, this 
should persist. The proposed Option 2 leaves open what the future role of the E-Commerce 
directive should be.  
 
As we will elaborate in more detail in the responses to the other issue papers a basic tier of 
rules applying to all audiovisual content services already exists in each Member State. 
Domestic law (partly harmonized by the E-Commerce directive) already provides protection 
of minors and human dignity, rules for identification of commercial communications (including 
minimum qualitative obligations) and a material and procedural framework to enforce the 
right of reply. Against the background of the better regulation initiative we strongly 
recommend to refrain from any kind of symbolic measure intended as political signal, as 
proposed in the Issue Paper on Cultural Diversity. 
 
4. Technological and economic changes advocate for less regulation and an update of 
the TVWF Directive 
 
The regulation of broadcasting programmes as it is implemented by TVWF goes back to the 
beginning of linear analogue television. This world was characterized by difficult market entry 
due to the scarcity of spectrum and TV delivery methods as well as a scarcity of TV channels 
resulting in the assumption that the customer is inexperienced when dealing with media. 
These reasons are no longer a valid argument as nowadays viewers as well as broadcasters 
have multiple options for distributing and receiving broadcasted TV and the user is free to 
choose and control the media consumption.  
 
New broadband technologies allow viewers to receive new services via different platforms. 
For example TV can be consumed via terrestrial transmission, or via satellite, cable or even 
via DSL on copper line. New forms of communication, such as the internet, allow a virtually 
unlimited and low cost access, both to providing and to obtaining information. This fosters the 
freedom of expression, because it ensures a vivid competition between different voices in 
which everyone has the chance to be heard.  
 
Furthermore, new services can be characterized by a high degree of consumer choice and 
control. As the user has a better control over the consumption of the service, the need for 
tightly-knit regulation is dramatically reduced. This difference in control fully justifies a 
separation between television (TVWF) programmes and Information Society services (e-
Commerce Directive) rules. Information Society services should continue to be regulated by 

                                                           
2 Rethinking the European ICT Agenda – Ten ICT-breakthroughs for reaching Lisbon Goals, PWC, 
August 2004, p. 46; NB: the study also stresses the need for an increase in regulatory certainty as 
regards TV over ADSL. 
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the E-Commerce Directive, as it is more adapted to the nature of those new services. 
Therefore we suggest a light regulatory approach guided by the description of option 1 with a 
clear and restricted scope of the TVWF Directive choosing deregulatory solutions to new 
services within this scope due to the considerable degree in consumer choice and user 
control associated with certain services.  
 
II. Legal certainty must be the aim of a revised TVWF Directive 
 
As the market of online content services is still in an emerging stage it is particularly fragile. 
Deutsche Telekom takes the view that legal certainty is of key importance for the future 
development of the market. Only option 1 will achieve the envisaged goal of a clear and 
stable regulatory framework with regard to new content distribution. Moreover, to fully reach 
this goal, we would appreciate if the EU Commission would present a more precised option 1  
 
1. Material competence: Clear Definitions are necessary 

 
The current distinction between the scope of the TVWF Directive regarding television 
broadcasting and the scope of the E-Commerce Directive regarding information society 
services has proved to be valuable in principle, it must however be sharpened to allow a 
clear distinction between traditional broadcasting services and other information society 
services. The proposition of the European Commission to define the scope of the TVWF 
Directive by inserting the linear audiovisual services is a step in the right direction. Option 1 
should be complemented by a clear definition of broadcasting services which takes the 
notion of linear audiovisual services as starting point. The definition of broadcasting 
services should furthermore encompass services which are transmitted on a point to 
multipoint basis and are intended for the reception of the public (that is an indeterminate 
number of potential viewers, to whom the same images are transmitted simultaneously) and 
which are linear, i.e. scheduled, by a succession of editorial programmes arranged 
throughout the day by the broadcaster (not as proposed by the Commission by a content 
service provider), and where the viewer does not control the content and/or the delivery time. 
It should be made clear, that streaming or webcasting etc. is not necessarily a linear service, 
as the user decides individually about what and when he is consuming content.   
 
Based on this understanding, the broadcaster is the natural person or legal entity who is 
responsible for the composition of the linear audiovisual service, i.e. who determines the 
schedules of the television program. It must be underlined that when an operator acts as a 
carrier without any role in the publishing of the content, the TVWF obligations remain the sole 
responsibility of the broadcaster, and – with respect of the principles of the E-Commerce 
Directive – do not apply to the carrier. This will also apply to entities only bringing together 
existing channels, such as bouquets  or TV channel access portals.  
 
Further definitions, such as the definition of “audiovisual content service” or of “content 
service providers”, are not necessary as such services fall within the scope of the E-
Commerce Directive.  The E-Commerce Directive includes all services activated by the user, 
at his choice, and therefore not controlled by a provider, i.e. on demand services, new web 
based serviced, certain forms of streaming or webcasting etc.  
 
We also see some need for adjustment with regard to the differentiation between “editorial 
responsibility” and “technical annex services” (e.g. multiplexing or content aggregation). 
Any revision of the TVWF Directive should adequately reflect the degree of user control: In 
an interactive environment such as the internet, a user has a maximum degree of control 
even if the service is linear, because the server-client transmission works on a direct and 
individual basis. It must be acknowledged that in the perception of the consumer he is the 
“editor” as he decides what content he sees and when.  
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2. Territorial competence 
 

Deutsche Telekom agrees with the Commission that the country of origin principle 
constitutes the core of the TVWF Directive. The country of origin principle represents the 
necessary condition for the creation and further development of the internal market. 
Irrespective of the option that will be chosen by the Commission it is absolutely essential to 
maintain the country of origin principle.  
 
Deutsche Telekom therefore expresses its firm opposition to any proposals to depart from 
the country of origin principle as the guiding principle of the TVWF Directive such as in the 
Note (8806/05) of some Member States submitted to the agenda for the Education, Youth 
and Culture Council meeting on 23 and 24 May 2004, referred to in footnote 9 of Issue Paper 
1. A departure from the country of origin principle would contradict the goal of the TVWF 
Directive: to strengthen the free movement of services and audiovisual products. This seems 
to be an attempt of some Member States to protect their own markets against competition 
from other Member States. 
 
Moreover, as the scope of the country of origin principle is not always clear, it should be 
sharpened: Pursuing the objective to guarantee freedom of transmission in broadcasting the 
Directive should keep in view that broadcasting programmes can be transmitted across 
frontiers by means of various technologies. Therefore the Commission should underline that 
the country of origin principle follows a neutral approach to technology. In particular, the 
Commission should clarify that the country of origin applies in case of programmes that are 
transmitted to another country via satellite or via another technical medium.  
 
 
III. Conclusion 
 
As we have stated above we are against the extension of the scope of the TVWF Directive. 
In contrast, keeping in mind the better regulation agenda and the Commissions intension to 
foster the take up of audiovisual services we would even advise the Commission to opt for a 
careful deregulation of the sector. In our opinion there is a lot of room for manoeuvre for 
deregulation e.g. we agree with Commissioner Reding that advertising rules should be 
simplified and in some cases abolished (for detailed explanations see comments to issue 
paper 2 on commercial communications). The Commission should furthermore refrain from 
any extension of quota obligations (see paper 3 on Cultural Diversity).  


