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January 2010 
Response to the Commission’s Reflections Paper  

‘Creative Content in a European Digital Single Market' 
 
Summary:  
 

• Policy should support a positive framework in which the pro-competitive benefits of 
collective management are supported and developed for the continuing benefit of 
rightsholders, users and consumers, and for the needs of new markets as they 
evolve. 

• Market-based solutions are preferred to intervention and legislation   
• Voluntary models protect the incentives for improvement and efficiency in collective 

management  
• Full  market and economic impact analyses should precede any intervention 
• Withholding tax rules need to be addressed for a single market with multi-territory 

licensing 
 
Introduction 
 

1. PRS for Music is a collecting society responsible for the licensing and administration 
of rights in musical works for the 65000 songwriters, composers and music publisher 
members of PRS and MCPS.  In 2008 over £549 million (€686) in royalties was paid 
out to songwriters, composers and publishers.  The global repertoire of musical 
works is 13 million individual musical works, combined from direct membership 
mandates and bi-lateral contracts with affiliated collecting societies.  PRS for Music is 
licensing communication to the public and reproduction rights to licensees in 
accordance with its mandates, and is working with certain music publishers on 
initiatives to deliver pan-European licensing of their online rights in Anglo-American 
repertoire1.  
 

2. PRS for Music represents one part of a complex music industry eco system. A recent 
Economic Insight publication titled ‘Adding Up the Music Industry for 2008’ helps an 
outsider understand how much the overall industry is worth, and (then) how it all 
hangs together2. That shows that business-to-business income, (as opposed to 
selling music directly to the consumer) now makes up a quarter of the £3.6 billion 
(€4.5 billion) total revenues for 2008 for the UK. It is this increasingly important B2B 
licensing activity which PRS for Music is most prominent in.  

  
3. The digital music market is evolving fast and new business models offering more 

consumer choice are announced regularly.  In the UK PRS for Music has issued online 
licences to 35 major music services and in total to 1200 online services using music 
in 2009 (up from only 400 in 2006). The major entry was iTunes in 2004, but in 

                                                 
1 PRS for Music is a PEDL society for WCM online rights, manages Peer and other independent publishers 
online rights and is a joint venture partner with GEMA in CELAS which manages EMI MP online rights, 
2 Available: www.prsformusic.com/economics  
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2009 Spotify grew from zero to a base of 2.6m UK users, and there are many other 
successful music services3.  Since 2002 music royalties collected by PRS for Music 
have risen from £1 million (€1.6 million) in 2002 to £23 million (€29 million) in 2008. 
That shows enormous take up and adoption of legitimate digital music services, a 
trend which is only likely to accelerate even while the ideas in the Reflections Paper 
are discussed.  

 
4. We welcome the Commission’s objective of ensuring that copyright policy for online 

content in a digital single market supports the creative industries.  Protecting the 
value of copyright will simultaneously benefit consumers by incentivising more 
diverse value added services online.  The creation of new music through composing 
and songwriting should also be incentivised as an end in itself for the benefit of 
consumers and cultural diversity and not just the means to support the development 
of online content services. A digital economy package should provide the right 
incentive structure for business to start up and thrive and for  songwriters to be paid.   

 
5. We favour market-based solutions, to which the Commission might choose to offer 

funding, support and/or facilitation, over intervention, regulation or legislative 
change.   As an exception we think intervention is required for online piracy,  to 
protect the interests both of legal music services, and who need a level playing field 
where they do not have to compete with illegal ‘free’, and rightsholders, whose 
livelihood is impacted by piracy.  The supply of legal offers to consumers has not 
impacted levels of piracy substantially and so specific action is necessary.  The 
Commission is well placed to help the creators and ISPs to collaborate in developing 
an environment in which creativity is rewarded and investment is protected against 
unfair competition.  The UK Digital Economy Bill is an example of a national initiative 
which gives confidence for investment in new services and business models.  

 
6. PRS for Music has been at the forefront of the debate over P2P illegal file sharing and 

importantly, for this consultation, has been actively appraising the ‘options’ as the 
market changes and engaging with the European Commission to help the authorities 
understand them. These options have ranged from litigation, to licensing, to levy and 
finally to some form of ISP access licence – with each option implying different 
impacts upon different parts of the supply chain. Nevertheless, two points need to be 
made clear in that (i) the debate remains incredibly complex and (ii) it refuses stand 
still. Policy makers should therefore be wary of generalising that what worked in 
country X in year Y will therefore work in a different country, (or continent), today. 
More recently, economists at PRS for Music have been looking at incentive based 
models, which compensate rights holders for the ‘pollution’ of their copyright value, 
whilst incentivising access providers to reduce the levels of pollution – thus allowing 
the market to work towards its own solution.   

 
7. If the Commission believes that only regulation can achieve certain of its goals, any 

appraisal of options should be preceded by research and impact analysis to identify 
the intended and unintended consequences of each respective option.  In the value 
chain for creation, management, licensing and exploitation of copyright in content, 
policy changes can have significant impacts on underlying contracts and industry 
structures.  We would signpost to the work of SABIP in the UK which adopts a 
research-led approach to supporting policy development and is specifically looking at 

                                                 
3 For instance emusic, We7, Nokia Comes With Music, Microsoft, Amazon, YouTube, with PRS for 
Music announcing a licence to MySpace Music in December 2009 
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contract and copyright4.  The goal should be to avoid a waterbed effect where 
actions to deliver a single market send the problem elsewhere and creates 
disruption, lead to additional complexity or delay market progress.  

 
8. There are other barriers to delivering multi-territory collective licensing, such as 

withholding tax, which adds cost to the development of royalty transfer mechanisms 
across national borders and potentially subjects earnings of composers and authors 
to double payment.  Multi-territory licensing inevitably means royalty transfers to 
beneficiaries resident in different member states, and so tackling this should be 
prioritised with member states5.   

 
Collective licensing 
 

9. Collecting societies have a role to play in delivery of a single market for digital 
content, and this is recognised in the Reflections Paper which contains many 
different references and proposals relevant to collective licensing and administration. 
We would like to see the Commission provide a positive framework in which the pro-
competitive benefits of collective management as the best model for management of 
multiple volumes of rights are supported and developed for the continuing benefit of 
rightsholders, users and consumers, and for the needs of new markets as they 
evolve. This section looks at some of the key roles and functions and the principles 
for collective licensing of musical works which we hold as important to any further 
discussion and to the adaptation of existing models or structures.  

 
10. Collective management of music rights allows composers and publishers to achieve 

efficiencies and economies of scale in the management of rights and, through their 
governance of the not-for-profit membership societies, to influence the continuing 
improvement of service standards and transparency of that management. The 
incentives to deliver ever higher standards should be encouraged both from 
members to societies and from on an inter-society basis, to raise standards higher,  
For that reason we believe inclusion in a collective should always be available on the 
basis of voluntary membership and rightsholder choice. Mandatory models would 
undermine the incentives for efficiency which composers and publishers demand, and 
start to unwind the Commission policy of competition for members between 
collecting societies. Competition for members provides the best incentive for 
societies to deliver best practice administration and higher service levels.   

 
11. When compared against the major European collecting societies of Europe, PRS for 

Music is shown to be a highly  efficient and productive collecting society, Based on 
published 2008 CISAC accounts, PRS for Music’s domestic administration cost per 
capita is lower than Germany, France, Spain and Italy. Similarly, it processes 
royalties faster and distributes them more often than any of its major society 
neighbours. Finally, its digital collections per capita are twice that of Germany, and 
three times that of Spain, France or Italy. This helps show how commercially focused 
the organisation has been since collecting its first digital royalty in 2002, with the 
objective being to allow start ups to ‘start up’ and ensues that songwriters get paid. 
Its efficiency can be partly explained by the strength of its repertoire, as PRS for 
Music is one of only three societies that can claim to be a net exporter of repertoire 

                                                 
4 www.sabip.org.uk  
5 Recognising that member states have competence for fiscal issues but their policies can have  a single 
market impact.. 
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(it brings more money in than it sends out), with the other two being USA and 
Sweden.  

  
12. Collective licensing is pro-competitive because it allows new music and audio-visual 

services and a variety of new business models to enter the market on a level playing 
field and compete with each other for consumers. Collective licensing is a platform 
for aggregation of repertoires in a many-to-many market (which is typified by many 
composers, many works and many users).  Collecting societies are under legal and 
regulatory obligations to give equal treatment to equivalent licensees via their 
transparent, published licensing schemes and this provides safeguards for the online 
music providers that they can compete on equal conditions with similar players. A 
collecting society does not invest in new start ups via equity or capital unlike 
individual commercial companies.  As a result of that independence and objectivity, 
collecting societies can provide an entry platform for all services, and do not limit the 
ability of individual business models to access the market.       

 
13. A collecting society provides a data processing and matching function for music 

usage and sales reports to repertoire, in order to pay royalties accurately to 
composers and publishers according to the volume of usage and ownership. The 
scale of that processing function for online markets is growing exponentially and PRS 
for Music processed 60 million separate transactions for Q3 2009 alone. Since 
transactions can involve a musical work owned by just one to over 30 rightsowners, 
this is a major function.  As a result considerable IT investment underpins collective 
licensing. A society will have an ongoing cost in ensuring the accuracy of the data on 
the system (data which is dynamic rather than static, registering new works and 
updating information on existing works6, and as new recordings of works or audio-
visual products and broadcasts are released to the market). They will also invest in 
modernising systems to improve data matching.   

 
14. Any policy direction or decision on licensing therefore needs to take account in 

parallel of the repertoire processing capability of societies in order to ensure that 
royalties flow accurately from the licence. This indicates that solutions (whether they 
come from industry or regulators) have to consider licensing and the supporting 
infrastructure for management, distribution and payment as integral. 

 
 
Comments on specific proposals in section 5: Possible EU Actions  
 

15. PRS for Music is a member of GESAC and of UK Music, both of which have submitted 
responses to the full scope of Reflections Paper.  Our response therefore comments 
only on issues related to collective management but we are interested in all of the 
questions raised in the Reflection Paper.  

 
Consumer access: 
  

16. Extended Collective Licensing.  The exclusive right of the author in copyright is 
the essential guarantor of value to them, ensuring the author has the right to choose 
how to exploit a work, to control the use of the work, to choose which partners they 
contract with and who to appoint to manage rights.   Since extended collective 
licensing erodes the principle of exclusivity of rights, its introduction should be very 
restricted, it should be considered on a sector-by sector basis, and must  provide 

                                                 
6 Derived from registered songwriter publisher agreements or publisher-sub-publisher agreements 
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strong opt-out safeguards for rightsholders. Even then, opt-outs are generally 
uneven in that they favour only the strong rightsholder which has the bargaining 
power to put their own licensing in place. In other words an opt-out may still 
represent a compromise of exclusivity for the individual composer or writer. 

 
17. We support the proposal for extended collective licensing of orphan works, which 

mirrors similar draft proposals in the UK Digital Economy Bill, and provided there are 
safeguards on research and due diligence.  Since works registration of musical works 
has been one of the functions of collecting societies for decades, the practical 
problem of orphan works for musical works is relatively small.    

 
 

Commercial users’ access: 
 

18. Developing streamlined pan-European and multi-territory licensing: This 
section contains a number of proposals for including the simplification of licensing, all 
of which can in our view be achieved through the market and do not require 
legislative intervention.  The importance of market-led change is that it can also 
adjust to the impacts through the value chain, e.g. on underlying contracts and 
remuneration splits, on the protection of relative bargaining positions between 
different actors in the value chain.  Research is needed before intervention to 
understand the impacts to ensure there are no unintended consequences for the 
value chain.  

 
19. Since the Online Commerce Roundtable, we are one of several societies and music 

publishers working first on the development of new platforms for multi-territory 
licensing and secondly on a common framework for data to show rights ownership 
information (for repertoire of composers, writers and publishers and ultimately linked 
to recordings databases for producers and performers and to audio-visual 
information), and mandate information.   All of these industry solutions which should 
be allowed time to develop before intervention is considered.     

 
20. We do not support the proposal for the aggregation of the making available 

rights and reproduction rights.  There are many areas of exploitation both 
historically such as broadcasting and in the online environment where separate rights 
have been successfully licensed jointly or in some other cohesive way.    Aggregation 
through imposed solutions could have impact on the value of rights and almost 
certainly cause disruption and conflict between the different owners of rights, none of 
which will assist the development of the single market. 

 
21. Incentives could be explored for creation of an environment for the development of 

one stop shops but we do not support any initiative to provide an amalgamation on 
anything other than a voluntary basis. Authors’ rights and recording rights can 
already be licensed in a single licensing transaction and there are examples of such 
licences in the market, for instance TDC Play ISP online licence in Denmark,.  We are 
exploring initiatives in the UK with the collecting society representing record labels 
and performers, PPL, for offline licensing in certain sectors.  We hope that more 
initiatives like this can develop when the conditions suit each respective class of 
rightsholders and the relevant user community and provided this is always on a 
voluntary basis and the interests of each sector are safeguarded.    

 
22. The paper points to the separation of musical works and sound recordings compared 

with film or books.  We think the assumption the music sector should be like film or 



 
 
 

PRS for Music Response to Reflections Paper January 2010 Page 6 
 

publishing is misguided.  In practical terms a musical work can be licensed for use in 
any number of sound recordings or audio-visual productions, in broadcast 
programmes and live without recording, and will be reused many times in many 
different contexts.  The proposal on amalgamation starts with the wrong assumption 
that the underlying musical work is always used in the same context and in the same 
product, and could therefore inhibit new and diverse uses to the detriment of cultural 
diversity and the consumer experience.   

 
23. Fragmentation of the separate rights and/or separate repertoires out of what used to 

be a global repertoire blanket licence issued by collecting societies, are issues for the 
market. But imposed aggregation will not in our view resolve them with any ease or 
equity.  There are market initiatives in development to simplify licence administration 
where fragmentation has taken place. Many user stakeholders emphasise that it is 
the ability for them to be assured there are no double claims in a fragmented 
licensing environment which is paramount and priority.  So PRS for Music in 
collaboration with other collecting societies and rights managers is working towards 
i) standardisation of invoices (CCID) from separate rights managers ii) adoption of 
an MOU to adopt standard DDEX reporting formats as provided by commercial 
services to separate rights managers7 allowing them to streamline data supply and 
iii) to agree dispute and document reconciliation procedures to provide the licensees 
with safeguards against conflicting licensing claims.  These benefit the commercial 
users and enable the transition to multi-territory licensing. 

 
24. Again as a response to the needs of users PRS for Music has a re-aggregation 

strategy for the smaller national music and general entertainment services, in order 
to agree the terms and conditions in which PRS for Music can act for major 
publishers’ reproduction rights, thus enabling PRS for Music to offer global repertoire 
blanket licences to those users. Many of these services are small and emphasise to 
us the need to secure licensing locally8. Likewise PRS for Music’s objective is to 
ensure that collecting societies across Europe have the ability to license similar 
services inclusive of PRS for Music rights, provided terms and conditions of service 
are met and consent is given. 

 
25. We are working in the framework of the subgroup following the Commission 

Roundtable on Online Music on looking at improvement of rights ownership 
information and licence information.   Workable options will be developed with 
the cooperation of all stakeholders and the Commission could consider what funding 
it could provide to support facilitation of that dialogue and the development of 
agreement on a way forward.  

 
26. We do not support the extension of the Cable and Satellite Directive for online 

delivery of audiovisual content.  We note that this is one area where the paper 
precisely refers to audio-visual content, implying the provisions would not apply to 
music content only.  In our view the internet enhances the practical difficulties of 
assessing where services originate and the country of origin for conventional 
broadcasting. The suggestion of extension of the principle of uplink territory from 
satellite to the online sphere would probably lead to greater uncertainty and not to 
simplification.   

 

                                                 
7 Digital Data Exchange www.ddex.net 
8 PRS for Music has issued 1200 licences, some of whom are small and could not possibly secure licences from 
more than one source.  They rely on collective licensing to bundle rights. 



 
 
 

PRS for Music Response to Reflections Paper January 2010 Page 7 
 

27. Territorial limits in music licensing agreements are not solely the result of restrictions 
or decisions by the rightsholders as stated in the paper, but in our experience also 
respond to the needs of the specific service(s)9.   A local launch with local language 
store front and local repertoire is often a core commercial strategy for stores, based 
on consumer preferences.  The monetisation of content is national for some business 
models, e.g. where the services is funded through advertising sales and where sales 
are bundled with existing national customer base (such as ISP broadband supply).     

 
28. Whilst the goals of the European Commission, and DG Internal Market especially, can 

be summarised as removing borders to foster an internal market, it is worth 
acknowledging an awkwardly true point – which is that the way the ‘market’ behaves 
recognises and maximises the benefits of these internal borders. Firstly, there are 
examples of successful digital services like We7 that do not intend to launch outside 
of their home country. Secondly, there are other examples of successful digital 
services like Spotify which have launched outside of their home country, but decline 
to launch in all of Europe. These decisions are being made by the rights users based 
on their own commercial objectives, yet they do not necessarily ‘chime’ with the 
objective of a borderless internal market, and should not therefore be overlooked.     
 

Protection of Rightsholders   
 
29. On a mandatory system of collective management for an unwaivable right to 

equitable remuneration,   our observations would be that:  
a) the strongest rights that authors have are their exclusive rights which give them 
the control they need over commercial exploitation of their works,  
b) protection of authors can be assured through allowing them the choice of who 
manages their exclusive rights, and 
c) as a matter of principle there should not be mandatory collective management.    
 

29. The relationship of the members and the society are critical but they are also highly 
sensitive as between authors and publishers.  We would counsel against regulatory 
intervention in these arrangements.  The proposals which the Commission make are 
also to some extent mutually exclusive and inconsistent.  If the Commission wishes 
to see the components of the making available online rights entrusted to the same 
collective management organisation then it sets up a conflict between the rights of 
the author and the publisher, particularly in works of Anglo-American origin under a 
copyright system.  Since mandates can be negotiated on agreed terms and subject 
to appropriate controls, no intervention in membership agreements is required.    

 
30. The governance and transparency of collective management societies is a 

vital issue for composers and music publishers and PRS for Music would hope that it 
provides a model in Europe for adoption of high standards of effective and efficient 
rights management, led by a board which includes a balance of composers and 
publishers.  PRS for Music has always put high service standards for licensing 
scheme development and processing efficiencies, and necessary investment in those 
systems, as high priorities.   We are proud to have low commission, high frequency 
distributions and to drive for improvement of standards year on year.  

 
31. Several stakeholder groups are calling for a Directive on collective management and 

this has been followed by the Commission statement that it is working on a directive 
for autumn 2010. If such an intervention is contemplated it should set the standards 

                                                 
9 Specifically in the UK in 2009, YouTube and MySpace 
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at the highest level, so that competition for members (but not users) continues.  We 
note the statement that there should be a level playing field.  The intention of this 
should be carefully defined.  A level playing field for regulation is one aspect, but 
what the Commission must avoid is to settle standards at the lowest common level.  
Rigidity could cause rights to exit the collective completely, if it removed the 
pressure to innovate in future.   

 
32. One issue which the Commission will need to consider is the lack of harmonisation of 

regulation of societies in Europe.  Up to now, the Commission has launched a range 
of initiatives on collective management without reconciling the range of regulation 
and responsibilities that already exist at national level and which societies have to 
rightsholders and to users.  In the interests of better regulation we would like to see 
a study on competition and regulation so as to avoid confusion and incoherence 
between existing competition interventions and new regulatory rules.  

 
33. The value of rights licensed by collecting societies is regulated in many member 

states through arbitration bodies, tribunals or market courts. There are also differing 
practices on social and cultural funding and taxation which can have significant 
impact on the net royalties that a rightsholder can expect from making different 
licensing choices. For this reason we urge the Commission to support voluntary over 
mandatory licensing models, and to allow rightsholders and their representatives the 
flexibility to choose how to administer their rights.     

 
34. We look forward to participating in the ongoing debate as to appropriate solutions 

and directions, and hope our comments are useful input to that debate.   


