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RESPONSE TO THE EUROPEAN COMMISSION’S REFLECTION 

DOCUMENT ON “CREATIVE CONTENT IN A EUROPEAN DIGITAL 

SINGLE MARKET: CHALLENGES FOR THE FUTURE” 

 

EXECUTIVE SUMMARY 

 DIGITALEUROPE believes that access to legal digital content must be made easier and more 

attractive across a European Digital Single Market for the benefit of EU consumers. Internet is 

global, but copyright management in the EU is territorial. In many cases this leads to 

fragmentation, whereas the primary objective of the EU is the creation of a sound and integrated 

Internal Market.  

 We strongly support the conclusions drawn in the European Commission‟s Reflection Document 

on the complexity commercial users face today when trying to clear the rights to works they would 

like to offer to European consumers. There is a compelling need for a streamlined, efficient pan-

European commercial licensing so as to bring a rich variety of legal offerings to consumers.  

 The principle of exhaustion enshrined in the Satellite Directive should be explored in the context of 

private copying levies. 

 Improving the harmonised application of certain aspects of copyright protection in the EU would be 

highly beneficial. In particular, we would welcome the harmonisation of the maximum scope of the 

private copy exception in the Copyright in the Information Society Directive. The idea of a 

European Copyright Law would in our view be a much more fundamental undertaking, one 

requiring additional reflection and careful analysis of the impact such a framework would have.   

 Efforts towards a simpler content licensing regime in the EU would definitely result in better 

products for consumers. A single right in musical compositions – combining the reproduction right 

with the digital performance right – would be a step forward. Also, the creation of an online 

repertoire database that would identify who can grant licences for different works or parts thereof 

in various territories would be a significant step in improving copyright clearance.  

 Right holders should be remunerated through direct content licensing, not through private copy 

levies. The latter hamper the development of effective licensing models, as licences can be 

structured in such a way that they carve out activities where levies are more lucrative than direct 

licensing. The highly fragmented, unpredictable and unfair national levies systems existing in 

various Member States are anathema to a Digital Single Market.  

 We agree with the Reflection Document‟s assessment that increased transparency of collective 

societies would be very beneficial to content creators themselves, as better governance would 

ensure efficient administration of their interests.  
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1-  INTRODUCTION 

DIGITALEUROPE welcomes the European Commission‟s thought provoking and forward 

looking Reflection Document, which opens an important and topical policy debate on the role 

of copyright in the digital era.1 We appreciate the opportunity to contribute to this 

consultation. 

DIGITALEUROPE shares the Commission‟s analysis according to which the accomplishment 

of the Digital Single Market will help achieve the Lisbon objectives. The current technological 

environment is changing very rapidly, implying radical changes of consumption patterns, new 

business models and new forms of content creation.  

It is therefore appropriate to identify the challenges of the current online content distribution 

in Europe and start a debate on the possible forward looking regulatory and market-led 

measures needed to ensure increased consumers‟ access to online content in Europe.  

We note this Reflection Document is co-authored by DG Information Society and Media and 

DG Internal Market and Services. Other DGs have also shown an interest in copyright 

issues, especially in the digital context. Cross-Services interests have not always 

demonstrated a consistent and synchronised approach to EU copyright policy, and this may 

even have hampered progress in this important area. DIGITALEUROPE urges the 

Commission to take a consistent, holistic approach with clear ownership and power of 

initiative to empower and facilitate EU initiatives in this critically important area for the digital 

economy. A clear message on which DG has ownership of digital copyright would be 

extremely helpful. 

2-  CHALLENGES 

DIGITALEUROPE broadly shares the Commission‟s assessment of the current challenges 

hindering the accomplishment of a European Digital Single Market. DIGITALEUROPE 

believes that access to legal digital content must be made easier and more attractive across 

a European Digital Single Market for the benefit of EU consumers. 

2- 1-  Global nature of the Internet versus national copyright management 

As pointed out in the Commission‟s reflection document, the Internet is global by definition, 

whereas copyright management in the EU is territorial. In many cases this leads to the 

fragmentation of the EU, whereas the primary objective of the EU is the creation of a sound 

and integrated Internal Market from which all stakeholders can benefit. 

This issue has already been identified in a number of Commission initiatives, among them 

the crucial CISAC case, in which DG Competition decided that competition among collecting 

societies needs to be introduced to the benefit of consumers and creators, accompanied by a 

                                                
1
 “Creative Content in a European Digital Single Market: Challenges for the Future – A Reflection 

Document of DG INFSO and DG MARKT” 22 October 2009, available at 
http://ec.europa.eu/avpolicy/docs/other_actions/col_2009/reflection_paper.pdf.  

http://ec.europa.eu/avpolicy/docs/other_actions/col_2009/reflection_paper.pdf
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pan-European licensing system to ease legal content distribution.2 The CISAC decision was 

a step towards reforming the collective music licensing landscape in Europe and creating a 

better functioning market; however this was only a starting point and more needs to be done. 

DIGITALEUROPE acknowledges the European consumers‟ frustration on content access, as 

referenced in the Commission‟s Reflection Document. Being able to access different content 

based on the location of the consumer, as well as being allowed different private usage of 

legally acquired content depending on the Member State, appears to be in flagrant 

contradiction with the rationale of the Internal Market. 

2- 2-  Content licensing 

DIGITALEUROPE strongly supports the conclusions drawn by the European Commission as 

to the complexity a commercial user has to face today when trying to clear the rights to works 

they would like to offer to European consumers. We share the view that current practices are 

one fact that is “blocking commercial users‟ access to a wider choice of content”.3  

From the point of view of the commercial user, there are two main issues related to content 

licensing. On the one hand, copyright in music in particular can be split between many right 

holders. Separate clearance of each of these rights (portions of works, as well as different 

required rights in each such portion, must often be licensed separately) through different 

licences with each right holder is exceedingly complex, and becomes more so if such 

clearance must be carried out on a country-by-country basis. On top of this complexity, the 

identification of right holders can be an issue, as ownership information is not readily 

available – the latter has been clearly demonstrated by recent debates on orphan works. 

This leads to a significant risk for commercial users of (a) paying the wrong person for certain 

rights; (b) paying multiple times for the same rights in the same work; or (c) unwittingly 

making available a work that is not covered by a licence that the commercial user may have. 

It is absolutely clear that there is a compelling need for more streamlined, efficient pan-

European commercial licensing to bring a rich variety of legal offerings to the consumer.  

3-  SOLUTIONS 

The Reflection document suggests a set of solutions, the key ones being the following: 

1. Extension of the scope of the Satellite and Cable Directive to online delivery of 

audiovisual content 

2. A harmonized European Copyright 

3. Easier licensing (aggregation of layers of right holders, online database) 

In the following paragraphs we discuss DIGITALEUROPE‟s views on each of these 

suggested solutions. 

                                                
2
 Commission Decision COMP/C2/38.698 - CISAC of 16 July 2008. 

3
 Reflection Document, section 4.2. 
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3- 1-  Extension of the scope of the Satellite and Cable Directive to online 
delivery of audiovisual content 

The Reflection Document indicates an interesting suggestion to expand the Satellite 

Directive approach to online distribution, which deserves further exploration. This concept 

however assumes a lasting fundamental different paradigm between online content 

distribution and offline content distribution. More recent is the observation that increasingly, 

online concepts are sometimes being "mirrored" in the offline environment, or that online 

concepts are used to define and explain offline activities.  

There are important differences as well as similarities between cable and satellite 

broadcasting of traditional television signals and on-line distribution of content from various 

sources, which do not warrant slavish application of every traditional broadcasting rule to on-

line activities. Better functioning mechanisms for cross-border licensing and on-line 

distribution are needed, and the Commission‟s continued efforts to promote such 

mechanisms would be very welcome.  

DIGITALEUROPE believes that the principle of exhaustion enshrined in the Satellite 

Directive should be explored in the context of private copying levies, where payment of those 

remunerations and/or compensations in one Member State should imply a prohibition for 

collective societies from exercising any control over the resale, import or export of any goods 

which have been placed in the single market upon payment of concerned remunerations 

and/or compensations. 

3- 2-  A harmonized European Copyright 

The very ambitious suggestion for a European harmonized Copyright, or for limited changes 

to existing Copyright legislation, needs to be carefully considered. DIGITALEUROPE regards 

such proposals with extreme interest. As expressed at various instances in the past, we 

believe that the only effective answers to today‟s European problems are European ones. 

ICT business is today international in its nature. Companies therefore regard Europe as one 

region and would like to be able to provide the same product to all European citizens 

regardless of their location. Some copyright-based industries, such as the software industry, 

have been relying on an almost fully harmonized copyright framework for a while now. 

Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs 

and Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on 

the legal protection of databases seem to have facilitated the good functioning of the Internal 

Market for software related products and databases over the past 10 to 15 years. 

Having a truly unified legal framework for copyright in Europe might be beneficial in the long 

run. However, such a framework should not be seen as a simple quick fix. Its impact would 

need to be carefully analysed and better understood, particularly as regards transitional 

arrangements and the legacy effect of national copyright. 

Copyright harmonisation could imply very different approaches. On certain aspects of 

copyright protection, additional guidance on the interpretation of the Copyright in the 

Information Society Directive (e.g. on the private copy exception) would lead to increased 
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harmonization. On others aspects, a new Directive might be required (e.g. on collective rights 

management). 

While we do not recommend re-opening old debates, we certainly support exploring 

initiatives aimed at further harmonizing the functioning of copyright in the EU. In their “Digital 

Agenda for Consumer Rights Tomorrow”,4 Commissioners Reding and Kuneva indicated 

their willingness to work on harmonising the scope of the private copy exception in the 

Copyright in the Information Society Directive. Considering the relevance and direct and 

indirect impact copyright levies have on DIGITALEUROPE members, we would very much 

welcome the harmonization of the maximum scope of the private copy exception. As an 

example, it is confusing that in France the law does not allow consumers to make copies of 

illegally acquired content, whereas a Belgian court has interpreted Belgian law as permitting 

copies of pirated content, thus making such copies legitimate and effectively incentivizing 

piracy. We emphasise that this is not a call for all Member States to have exactly the same 

private copy exceptions; it is rather a call for the maximum scope of the private copy 

exception to be defined at EU level. It would still be permissible for Member States to have 

narrower (but not broader) private copy exceptions within their national laws. 

In conclusion, DIGITALEUROPE believes that improving the harmonized application of 

certain aspects of copyright protection would be highly beneficial. The idea of a European 

Copyright Law would in our view be a much more fundamental undertaking requiring 

additional reflection by all stakeholders – the EU Institutions, consumers, right holders and 

commercial users. We express our full commitment to participate in such an exercise 

providing its wide expertise in this field.   

3- 3-  Easier licensing  

As stated in DIGITALEUROPE‟s response to the Commission‟s Post-i2010 consultation, 

efforts towards a simpler licensing regime will definitely bring a better product to consumers.5 

It goes without saying that the re-aggregation of various layers of right holders would 

tremendously decrease the administrative burden of acquiring and maintaining licences. 

Today, rights in the same work or portion of a work (which may be split into many portions, 

depending on how many composers wrote the given work) may be controlled by different 

parties, which is inherently contrary to the aims of efficient licensing. A single right in musical 

compositions, combining what the Reflection Document calls "the two indispensable „digital 

copyrights‟ involved", i.e. the digital right of reproduction and the digital performance (or 

communication to the public) right would be a step forward.  

Moreover, the Reflection Document also raises the notion of a "more ambitious form of one-

stop shop" meaning that the diverse rights in a particular work or sound recording would be 

re-aggregated so they can be integrated in a single licence. This may deserve further 

                                                
4
 See European Commission press release on “Consumer Rights: Commission wants consumers to 

surf the web without borders” of 5 May 2009, IP/09/702. 
5
 DIGITALEUROPE‟s response to the consultation is available at 

http://www.digitaleurope.org/index.php?id=242&id_article=388. Our views on licensing are discussed 
in sections 5 and 6 of the document.  

http://www.digitaleurope.org/index.php?id=242&id_article=388
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examination to see if it could lead to a more efficient rollout of new business models 

premised on pan-European commercial licensing. 

A “one-stop-shop” approach would be a very positive step towards a truly Single Market for 

Creative Online Content. However, it should be ensured that this approach does not lead to a 

“one-shop” type solution represented by a monopoly and/or an oligopoly. The “one-stop-

shop” process should in fact lead to multiple clearing houses competing among themselves 

on their merits, and commercial users should be able to choose which clearing house they 

want to use for EU-wide licensing. 

The creation of an online repertoire database that would identify who licences different works 

and portions of works for various territories would be of very significant assistance in 

improving copyright clearance. Rights clearance is essential to the protection of creators. 

This is why it is so crucial to create a system that would eliminate unnecessary complexity 

and would ease this process. 

3- 3- 1-  Licensing, not levies  

Right holders should be remunerated through direct licensing, not through private copy 

levies. Levies should not be seen as a primary revenue stream for digital content. Direct 

licensing is more appropriate and fairer for all. Levies are hampering the development of 

effective licensing models, because licences can be structured to carve out activities (to the 

detriment of end-users) where private copy levies are regarded as potentially more lucrative 

than direct licensing. In this sense the levy system is impeding development of wholesome 

licensing models by encouraging the unfortunate practice of granting incomplete licences. 

The highly fragmented, unpredictable and unfair national levies systems and claims we face 

today in various Member States are an anathema to the Digital Single Market. The current 

system is contrary to the functioning of the Internal Market. Besides, a new business model 

of online content distribution would also eliminate the rationale for private copy levies. 

Therefore, the private copy levy system across Europe is in need of urgent and radical 

review. The Stakeholder Forum initiative established by Commissioner McCreevy more than 

18 months ago has still not produced any tangible results. That cannot be regarded as any 

kind of success. Firmer, more open and transparent leadership at European level is needed. 

We urge the Commission to grasp the nettle. Addressing the scope of the private copy 

exception would be a starting point. 

4-  OTHER ISSUES REAISED IN THE REFLECTION DOCUMENT  

4- 1-  Alternative compensation systems 

Effective measures are needed against unauthorized copying, but raising special fees from 

legitimate users in order to compensate right holders for unauthorised copying cannot be the 

answer. Such schemes would effectively legitimize and encourage more piracy, and would 

discourage investment in the development of legitimate licensing models. Policy should focus 

on achieving an efficient, dynamic licensing environment bringing attractive and diverse legal 

offerings to consumers, where right holders are remunerated commensurately through direct 

licensing.  
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4- 2-  Separation of commercial licensing and cultural subsidies 

It would be beneficial to separate collective rights administration from the work of subsidizing 

national cultural initiatives to avoid potential conflicts. 

4- 3-  Transparency of collective management 

DIGITALEUROPE agrees with the European Commission‟s assessment that increased 

transparency of collective societies‟ organizations would be very beneficial to creators 

themselves, as better governance would ensure efficient administration of their interests. 

DIGITALEUROPE therefore welcomes initiatives on this matter, such as the recently adopted 

Law on Transparency of Collective Societies in Belgium. 

4- 4-  Efforts of private sectors 

There is an increasing number of business initiatives aimed at providing consumers with the 

choice to access legal and authorized commercial content on line. These platforms are 

structured in a manner which best serves the interests of all players: content owners, ICT 

and consumer electronics companies, online retailers and consumers. Supply chain 

optimization, a competitive marketplace, greater access to content, enhanced value of 

service, solution to interoperability issues and new ways to acquire and access content are 

few of the many advantages that these innovative platforms can offer. Industry would ask the 

European Commission to take into account these ongoing efforts by private sectors for 

promoting a level playing field for new business models by making use of innovative 

solutions for the distribution of creative content.  
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ABOUT DIGITALEUROPE 

DIGITALEUROPE, the organisation formerly known as EICTA, is the voice of the European 

digital technology industry, which includes large and small companies in the Information and 

Communications Technology and Consumer Electronics Industry sectors. It is composed of 

62 major multinational companies and 48 national associations from 28 European countries. 

In all, DIGITALEUROPE represents more than 10,000 companies all over Europe with more 

than 2 million employees and over EUR 1,000 billion in revenues. 

THE MEMBERSHIP OF DIGITALEUROPE 

COMPANY MEMBERS: 

Adobe, Agilent, Alcatel-Lucent, AMD, Apple, Bang & Olufsen, Bose, Brother, Buffalo, Canon, 

Cisco, Corning, Dell, EADS, Elcoteq, Epson, Ericsson, Fujitsu, Hitachi, HP, IBM, Infineon, 

Ingram Micro, Intel, JVC, Kenwood, Kodak, Konica Minolta, Lexmark, LG, Loewe, Micronas, 

Microsoft, Mitsubishi, Motorola, NEC, Nokia, Nokia Siemens Networks, Nortel, NXP, Océ, 

Oki, Oracle, Panasonic, Philips, Pioneer, Qualcomm, Research In Motion, Samsung, Sanyo, 

SAP, Sharp, Siemens, Sony, Sony Ericsson, STMicroelectronics, Sun Microsystems, Texas 

Instruments, Thales, Thomson, Toshiba, Xerox. 

NATIONAL TRADE ASSOCIATIONS: 

Austria: FEEI; Belarus: INFOPARK; Belgium: AGORIA; Bulgaria: BAIT; Cyprus: CITEA; 

Czech Republic: ASE, SPIS; Denmark: DI ITEK, IT-BRANCHEN; Estonia: ITL; Finland: 

FFTI; France: ALLIANCE TICS, SIMAVELEC; Germany: BITKOM, ZVEI; Greece: SEPE; 

Hungary: IVSZ; Ireland: ICT IRELAND; Italy: ANITEC, ASSINFORM; Lithuania:  

INFOBALT, Netherlands: ICT OFFICE, FIAR; Norway: ABELIA, IKT NORGE; Poland: 

KIGEIT, PIIT; Portugal: AGEFE, APDC; Romania: APDETIC; Slovakia: ITAS; Slovenia: 

GZS; Spain: AETIC, ASIMELEC; Sweden: ALMEGA; Switzerland: SWICO; Turkey: ECID, 

TESID, TÜBISAD; Ukraine: IT UKRAINE; United Kingdom: INTELLECT. 

 


